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A Intraduction

The Parties

Claimant: Mohammad Ammar AlBahloul, an Austrian citizen residing at 104
Marlahifersirasse, Vienna, Austria A-1070, {hereinafter "Claimant”).

Claimant initially had been represented in this arbitration by his aftorneys, Professor
Adnan Amkhan, with offices at Mariahilfer Str. 104, A-1070 Vienna, Austria and Dr.
Friedrich Schwank, with offices at the Stock Exchange Building, Wipplingersirasse 34,
A-1010 Vienna, Austria, pursuant to a power of attormey signed by Claimant on June
5, 2008.

By letter of 28 September 2008, both attorneys infermed the Tribunal that they had
withdrawn as counsel as from 26 September 2009, Thereafter, Claimant informead the
Tribunal that he was now representsd by a new attormey, James F. English, JD, of the
law firm Martin, Lubitz & Hyman LLC, with offices at 370 17" Sireet, Suite 4400, Den-
ver, CO. 80202, USA.

Respondent: The Republic of Tajikistan {hereinafter "Respondent™).

Respondant has been sarved in this arbitration by registered airmail and by electronic
mail to the attention of the President of the Republic of Tajkistan and the Minister of
the Ministry of Energy and Industry at the following addresses:

The President of the Republic of Tajikistan
Office of the President, Prospekt Rodaki 42, 734025 Dushanbe, Tajikistan, and

The Minister of the Ministry of Energy and Industry of the Repulbdic of Tajikistan
10 Bohtar Street, 734025 Dushanbe, Tajlkistan

Respondent did not appear bafore the Tribunal either directly or through a representa-
tive, although duly served with all notices, pleadings, orders and other communica-

tions.
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Claimant and Respondent are collectively referred to herein as the "Parties.”

The Arbitral Tribunal

In his Request for Arbitration dated May 30, 2008 {the "Request"), Claimant appointed
Or. Richard Happ, a national of Germany, as hiz party-appointed arbitrator.  Dr.
Happ's mailing address is Luther Rechisanwaltsgeselischaft mbH, Gansemarkt 45,
20354 Hamburg, Germany.

The Arbitration Instifute of the Stockholm Chamber of Commerce (the "SCC Institute™,
on June 3, 2008, forwarded the Request fo Respondent o the attention of the
President of the Republic and the Minister of the Ministry of Energy and Industry and
requested an Answer by June 17, 2008, This period was subsequently extended to
June 28, then to July 14 and finally to July 25, 2008.

Upon Respondent's failure to submit an Answer or otherwise appear and failure to
appoint an arbitrator in accordance with the Arbitration Rules of the SCC Institute (the
“Rules”}, the SCC Institule notified the Parties by letter of August 13, 2008 of the
appointment by the Board of the SCC Institute of Professor lvan 5. Zykin, as co-
arbitrator on behalf of Respondent, and Mr. Jefirey M. Hertzfeld, as Chairman of the
Tribunal.

Professor Zykin is a national of the Russian Federafion. His mailing address is
Andrey Gorodissky & Partners, ul. Znamenka 13, Bldg. 3. 3" flsor, 119019 Moscow,
RF.

Mr. Herzfeld is a national of the USA. His mailing address is 5, Boulevard
Malesherbes, 75008 Paris, France.

Each of the arbitrators signed a declaration confirming his impartiality and
independence of the Parties.
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Partial Award on Jurisdiction and Liability

On 2 September 2009, the Tribunal rendered a Partial Award on Jurisdiction and
Liability {the *Partial Award"). it confirmed its jurisdiction and found Respondant liabis
far breach of its obligation under Adicle 10 (1) ECT as a resuit of its fallure to ensure
the issuance of licenses pursuant to four hydrocarbon exploration agreements signad
on December 20, 2000 by and between Claimant and the Respondent's State
Committee for Ol & Gas (referred to in the documents themselves as ‘Treaties", but
hereafter referred to as the “Agresments®). It denied all other claims brought by
Claimant  The dispositive provisions of the Partial Award ware as follows:

“A. The Tribunal has jurisdiction over Claimant's claims that Respondert has
breached its obligations owing to Claimant under Arficles 1), 1{7) and 13 of
Part Il of the Energy Charter Treaty;

B. Respondent has breached its obligations owing to Claimant under Article 10(1) of
the Energy Charter Treaty, by failing to perform its contractual undertaking to ensure
the License to camry out solely and exclusively geclogical exploration, and Patural
resource exploilation works and activities pursuant to the following four Agreements
signed on December 25, 2000 by and between Claimant and the State Commitiee on
Oil & Gas of the Republic of Tajlkistan:

i. Treaty on geological exploration and operation works on the project of East
Soupetau area in the Republic of Tajikistan, perspective for Hydrocarbon raw
material (o, gas);

. Treaty on geoiogical exploration and operation works on the project of Rengan
area in the Republic of Tajikistan, perspective for Hydrocarbon raw material
(ail, gas);

i, Treaty on geological exploration and operation works on the project of
Surgazon area in the Republic of Tajikistan, perspective for Hydrocarbon raw
materal {oil, gas), and a

i, Treaty on geological exploration and operation works on the project of
Yalgyzkak area in the Republic of Tajikistan, perspective for Hydrocarbon raw
rmateral (oi, gas).
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C. All other claims brought by Claimant in this arbitration are denied.

[ The Tribunal retains junsdiction for the purpose of determining the relief io be granted
with respect to the breach referred to in para. B above,

E. Until a final award on requests for relief or until the arbitration is otherwise ferminaled,
the determination and allocation of the costs of the arbitration is deferred.”

11
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The Partial Award is an integral part of this Final Award and incorporated into it by
reference.

Procedural History

The procedural history of this arbitration Up to the renderng of the Partial Award has
been accounted for in the Partial Award (at paras. 10-57) and need not be reiteratecd
here. A brnef account of the factual background of the arbitration was also provided in
the Partial Award (at paras. 58-91) and likewise need not be repeated here. Following
the Partial Award and after consultation with the Parties, the Trbunal on 18
September 2009 by Procedural Order No. 12 set out the further procedural timetable
for the arbitration. Claimant had commented on the timetable by letter of 15
September 20089, Respondent did not react.

On 7 September 2009, the Tribunal sent a draft of the procedural timetable to the
SCC and requested an axtension of time until 30 April 2010 for the rendering of the
final award. After consultafion with the Parties, the SCC by letter of 16 Seplamber
2008 granted the requested extension.

On 3 Oclober 2009, Claimant submitted a Request for Medification and Interpretation
of the Partial Award. By Procedural Order No. 13 of 6 October 2002, the Tribunal
invited Respondent to comment on Claimant's request by 15 October 2003, No
comments were received, By decizion of 16 October 2009, the Tribunal denied the
Claimant’s request,
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Claimant filed his Request for Refief on 30 October 2010 in accordance with the
procedural timetatde, Together with his Request for Relief, he submittad

{1} A signed valuation report prepared by Mr. John B, Gustavson of Mineral
Appraiser, LLC, Boulder, Calarada, USA, and

{2} A signed Expert Witness Statement of Mr. John B. Gustavson.

By letter of 18 November 2008, Claimant requested to be allowed to file a
supplemental submission concerning damages, compensafion and remedies in
internaticnal investment law. The Tribunal granted this request by Procedural Order
No. 14 of the same day, seiting a time lmit unti 15 December 7000 The
supplemental submission was filed by Claimant on 15 December 2008 Respondent
did not comment on it. Simultaneousty, the Claimant requested elarification whether
the oral hearing in the arbitration could take place in Paris, rather than Stockholm, for
reasons of convenience. The Respondent did not object to this request.

Respondent did not file a Counter-Memorial on Claimant's Request for Relief,
although given an opportunity to do so.

By Procedural Order No. 15 of 5 January 2010, the Tribunal determined that the oral
heaning would take place in Paris from 15-17 February 2010, subject to the Claimant
paying in full the further advance deposit requested by the SCC.

By letter of 18 January 2010, the Arbitration Institute of the SCC confirmed that the
Claimant had paid the advance deposit in full. Therefore, by Procedural Order No.
18 of 18 January 2010, the Tribunal confirmed the time and place for the hearing. It
pointed out that Respondent up to that date had not participated, and that its non-
appearance at the hearings without good cause would not prevent the Tribunal from
holding the hearing and making a Final Award. The Tribunal invited Respondent to
confirm by 25 January 2010 if if intended to participate in the hearing. No comments
were received from Respondent,

By e-mail of 5 February 2010, the Tribunal informed the Parties that some of the
materials on which Claimant's Expert based its 30 October 2009 appraisal seemed
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nat to have besn submitted. The Tribunal requested Claimant to provide any missing
materials by e-mail in pdf format by 11 February 2010 at the latest The Claimant
submitted by two e-maijls of 10 and 11 February 2010 in total 15 exhibits as the
material relied upon by its expert witness. Hard copies of these exhibits were
submitted at the hearing.

The oral hearing took place in Paris on February 15-16, 2010. Claimant appeared in
person and was represented by his attomey, Mr. English. Respondent failed o appear
and gave no explanation for its non-appsarance. The Tribunal took expert witness
testimany from Claimant's expert witness, Mr. John B. Gustavson. Al the end of the
hearing, the Tribunal declared the evidence closed.

The hesring was transcribed by a coul reporier. The transcript  (hereinafter
"Transenipt’} was sent to the parties for amendments andior comeciions and was then
finalized by the court reporter.

By Procedural Order No, 17 of 17 Fetruary 2010, the Trbunal indicated the further
procedural timetable setting out the deadlines for cost submissions and comments on
cosl submissions.

©n 12 March 2010, within the set schedule, Claimant submitted his Memarial on
Costs sefting out the costs of the guantum phase of arbitration. By e-mail to the
Parties of 15 March 2010, the Tribunal confirmed receipt of the Claimant's Memorial
on Cosis and requested a more detailed substantiation of its cost and expenze
summary within 10 days. On 22 March 2010, the Tribunal received a more detailed
substantiation of costs.

The Respondent did not submit 3 cost submission of itz own ner did it comment on
the cost submissions of Claimant

The Tribunal has now deliberated and renders the present Award, As agread with
counsel at the close of the February hearings, on February 17, 2010, the Trbunal
requested the SCC Institute to grant an extension of fime for rendering of this Award
untit June 15, 2010, which was duly granted by the SCC Institute on the same date.
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B. The Parties” Submissions

Summary of the Claimant's Submissions

The Claimant's submissions are reflected in his 30 October 2009 Request for Relisf
(the “Request for Relief"), his 15 December 2009 Supplementary Brief on Remedies
(the "Supplementary Brief") and his counsel's submissions during the oral hearing,
Those submissions are in writing and the submissions of his counsel have been
transcribed by the Court Reporter,

Essentially, the Claimant submits that in 2001 he had the ability to build up third-party
capital necessary for the exploration for hydrocarbons for the four areas {Rengan,
Sargazon, Yalgyzkak and East Soupetau) for which he should have been granted
licenses by the Respondent. Such capital would have been built up from different
sources, such s govemment grants, loan facilities by oilig operators and private
equity funding (cf. Transcripl, Day 2, p. 26-31). The exploration would have been
successful and allowed him to procure further capital for the preduction, transpartation
and sale of the hydrocarbons,

During the oral hearing, Claimant’s expert, Mr. Gustavson, testified, infer afia, on the
probabiliies of finding oil and gas in the four areas, the cost of exploration and
production and the value of the Claimant's contractual rights, His witness testimony
was based on a written wilness statement and a written appraisal report (see above
para. 15)

Claimant acknowledged that, in the post-2001 period, certaln hydrocarbon licenses for
the subject areas had apparently been issued by Respondent to other companies,
Licenses for the areas of Rengan and Sargazon had been issued fo Gazprom
{Transcript, Day 2, p.5) and for Yalgyzkak to the company Tethys Petroleum Lid, (id,
line 24). Contradictory statements were made regarding the situation in the East
Soupetau area, as is discussed hereinbelow at paragraphs 57-61,

The Claimant submitted that under international law he was entitled to an order
compeliing Respondent fo issue to him exclusive licenses for the four license areas.
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He further argued that he was entitled to cormpensation for the damages caused by
delay in issuing the licenses. The compensation was to be calculated as the
difference in the value the licenses would have had without the breach {ie if the
licenses had been issued in 2001} and the value they had in 2008, assuming the
licenses were issued by Respondent,

For the evaluation of the licenses, Claimant relied on the experl opinion by Mr.
Gustavson. Mr. Gustavson based his calculation on an estimation of the Expectad
Value (EV) of the licenses te be granted. The EV was explained as the Net Present
Value (NPV) at its Probabiiity of Success (POS) of a venture less the NPV of its
probability of failure (being 1,00 — POS). Mr. Gustavsen analysed all four areas
coverad by the four Agreements and calculated the difference of the Expected Values
betwaen the two scenarios,

Claimant explictly considered other methods for the calculation of his damage, such
as the cost method (Transeript, Day 2, p. 24) or the market valus (Transcripf, Day 2,
p. 24-25), to be inappropriate in the present case. Claimants counsel explictly
confimed that market value was different from the Expected-Value calculation
(Transcript, Day 2, page 26). No alternative calcutation was submitted

The Respondent's Submissions

Respondent did not participate in this phase of the arbitration and did not make any
submissions

Relief Claimed

In his Requast for Relief, Claimant asked the Tribunal to iZsUe an award:

"22.1 Ordering the Respondent to issue necessary exclusive licenses "o carry out
solely and exclusively geolegical exploration, and natural resources exploftation
works and activities” for the exploration areas agreed upon in the four agrea-
mernts, namefy
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I Treaty on geological exploration and operation works on the project of Egst
Soupetau area in the Republic of Tajikistan, perspective for Hydrocarbon raw
material (od, gas);

#. Trealy on geclogical expioration and operation works on the praject of Ren-
gan area in the Republic of Tajkistan, perspeciive for Hydrocarbon raw male-
rial (o, gas);

ih. Treaty on geological exploration and operation works on the project of Sar-
gazon area in the Republic of Tajikistan, perspective for Hydrocarhon raw
material (o, gas):

iv. Trealy on geclogical exploration and operation works on the projest of Yal-
gyzkak area in the Republic of Tajikistan, perspective for Hydrocarbon raw
material {oil, gas).” This must be completed within six manths as of the date
of the coming into foree of this Award.

Awarding the Claiman! compensatory damages in the Fast Soupetau area ao-
cording lo the expert's opinfon in the amount of $ 27,780,000 for Josses {lost
profits, efc.) caused by the breach of the contract manifast in the decision of the
partial award. Specificalty for the wrongful delay of the issuance of the neces-
safy exclusive ficense in the period from July 2, 2001 to Cotober 30, 2009,

Awarding the claimant compensatory damages in the Rengan area according to
the expert's opinfon in the amount of $ 55, 160,000 for osses flost profits, efc.)
caused by the breach of contract manifest in the decision of the partial award
Specifically for the wrongful delay of the issuance of the necessary exclusive ii-
cense in the parfod from July 2, 2001 fo October 30 2009,

Awarding the claimant compensalory damages in the Sargazon area according

" to the expert’s opinion in the amount of $87, 220,000 for losses flost profits, etc.)

225

caused by the breach of contract manifest in the decision of the partial award.
Specifically for the wrongful delay of the issuance of the necessary exclusive fi-
cense in the period from July 2, 2001 to Oclober 30, 2009,

Awarding the claimant compensatory damages in Yalgyzkak area according fo
the expert's opinion in the amourt of £58,300,000 for losses {fost profits, ete.)
caused by the breach of confract manifest in the decision of the partial award,
Specifically for the wrongful delay of the issuance of the necessary exclusive fi-
cense in the period from July 2, 2001 to October 30, 2009,
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22.6 Ordering that in the event that the four licenses are not issuad within & movihs
a5 of the dale of the coming into force of this Award, the Tribunal shall adecide
that the Respondent is abliged to compensale the Claimant for damages suf-
fered for any future lost profits to be calculated by the experts af & future dale.

22.7 Slaling that Respondent is to be held responsible for future damages that result
from Respondents actions or omission of actions and cannof be calculated yeal

22.8 Awarding to the Claimant the costs of the arbitration in their enfirely, including
the Claimant's own legal fees and expenses, the fees of the experd, the fecs and
expenses for the Arbilral Tribunal and the fees of the Arbitration institule of the
Stockholm Chamber of Commerce,

22.9 Awarding to the Claiman! compound interest in the amount of § 240,010,000 for
the period of July 2, 2001 {or the date of breach) uniit October 30, 2009 (Date of
the Expert Report), calculated by the experts as marginal rate plus reference
rate”

Neither in the subsequent written submissions nor in his Counsel's oral submissions
has Claimant explicitly deviated fram these prayers for relief,

C. The Tribunal's Analysis

Introduction

1. Burden of Proof

As in the first phase of this arbitration, the principal difficulty encountered by the
Tribunal has related to the factual evidence submitted in suppert of Claimant's legal
positions. The Tribunal has repeated on a number of occasions during this arbitration
that Respondent's non-appearance in this arbitration dees not relisve Claimant from
the burden of proving his factual allegations.

Under Section 25 of the Swedish Arbitration Act, the Parties are to supply the
evidence to support their case.  Ardicle 26(1) of the SCC Rules provides that the

10
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weight fa ba given to the evidence shall ba for the arbitral ribunal to determine. While
Swedish law doaes not contain any specific statutory provisions dealing with the
allocation of the burden of proof {althouah it might, exceptionally and not of relevance
here, stipulate a reversal of the burden of proof), or any rules conceming the standard
of proof required, it is generally considered that a party wha raises a claim needs fo
prove the circumstances which ferm ifs legal and faciual basis,

The Tribunal recognizes that, In investment treaty cases, the behaviour of the
respondant State someatimes may make it difficult for the Claimant to establish the
precise amount of damages suffered. This being said, we consider that the following
standard should nonetheless apply. While, on the one hand, total certainty should nat
be required in order lo assess damages if the existence of damages has been
established, on the other hand, the assessment of damages cannct be based on
conjecture or speculation. A persuasive factual basis for the assessment must be

shown.

2. Applicable Legal Principles

In the Tribunal's view, it is appropriate to start by recalling the legal principles which
govern itz analysis. This dizspute has been brought by Claimant on the basis of Aricle
26 of the Energy Charter Treaty ("ECT"). Aricle 26 (6) ECT prescribes that an
arbitrafion tribunal shall

“decige the issues in dispule in accordance with this Trealy and applicable rufes
and principles of infernational iaw.”

The ECT gives litte guidance on the issue of damages and other forms of relief. It
does not explicitly prescribe the conseguences of a breach of its provisions. Article 26
(8) ECT, however, indicates that monetary damages and other forms of remedies can
be granted by a fribunal. It provides as follows:

“..An award of arbifration concerning a8 measure of a sub-nafional government or
authorty of the disputing Contracting Parfy shall provide that the Contracting Party
may pay monetary damages fn iew of any offer remedy granfed..."
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The Tribunal considers that the applicable rules and principles of international law
concerning damages are well reflacted in the Draft Articles on the "Responsibility of
States for Internationally Wrongful Acts” prepared in 2001 by the Intemational Law
Commission of the United Mations. {the "ILC Articles™). Although without binding
legal force, the ILC Articies are widely viewed as the most authoritative statement of
the law in this area that exists today.

The ILC Articles partinent in this case are Articles 29, 31, 34, 35 and 36. They read as
follows:

Article 29
Continued Duty of Performance

The legal consequences of ah infernational wrongful act under this parnt do
nod affect the confinued duly of the responsible State lo perform the obliga-
tion breachead.

Article 31
Reparation

1. The responsible State is under an obligation 1o make full reparation for the
injury caused by the intermnationally wrongful act.

2. Injury includes any damags, whether material or moral, caused by the inter-
nationally wrongful act of a State.

Adficle 34
Forms of reparation

Full reparation for the injury caused by the intarnationally wrongful act shall
take the form of restitution, compensation and satisfaction, either singly or in
combination, in accordance with the provisions of this chapter,

Article 35
Restitution

A State responsible for an intemationally wrongiul act is under an obligation
to make restitution, that is, to re-establish the situation which existed before
the wrongful act was committed, provided and to the extent that restitution;

(a} Is not materially impossible;

fh} Does not invelve a burden out of all propertion to the benefit deriv-
ing from restitution instead of compensation,

12
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Article 36
Compensation

1. The State responsible for an internationally wrongful act is under an obliga-
tion to compensate for the damage caused thereby, insofar as such damage
is not made good by restitution,

2. The compensation shall cover any financially assessable damage including
loss of profits insofar as it is estabiished,

The Tribunal will analyze Claimant's requests for reliefl on the basis of these
principles. Insofar as Claimant in his submissions has relied on awards and decisions
of other tribunals, or insofar as pertinent awards and decisions are in the public realm,
the Tribunal has taken them into consideration for its analysis. While the Trbunal
does not consider such awards or decisions as binding precedent, they may
nonetheless offer helpful guidance.

Claim for Specific Performance (22.1)

In his Recquest for Relief, the Claimant asks the Tribunal to order specific
performance:

‘fo issue necessary exclusive licenses “to carry ouwt solely and exclusively
geclogical exploralion, and natural resources exploftation works and aclivities” for
the exploration areas agreed upon in the four agreements. "

Itis Claimant’s position that "this order shouid apply retroactively fo Julfy 2 2001, and
should void any of the licenses given conlrary to Claimant’s rights” (Request for
Reliaf, p. 9).

The Tribunal considers that specific performance is a permissible remedy in
international law.  An international tribunal has the power to grant specific
paformance.

The Energy Charter Treaty does not preclude this power. The obligation of

Contracting Partles under the umbrella clause of Article 10 (1) ECT to “observe any
obligations enfered info” Implies the pessibility for a tribunal in case of braach to order

13
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that Contracting Party to comply with its obligations, Moreover, it iz a generally
recognized intemational law principle that, where the breach is of a continuing
character, a Contfracting Party has a conlinuing duty to perform the obligation
breached. See Article 29 of the ILC Articles, paragraph 43, supra

49, Article 26(8) ECT, by stipulating that an arbitral award shall provide that a Contracting
Party may pay monetary damages “in lieu of any other remedy granted” implicithy
recognizes the power of a fribunal fo grant non-monetary relisf. This being said, itis
also noteworthy that the ECT provision does not purport to comped the Contracting
Party to implement such non-monetary relief, since it requires the award to provide in
such case for the option of damages in lieu thereof. This presupposes that Claimant
has proved the amount of such an alternative damage payment,

50. Possible problems of enforcement do not in and of itself make specific performance
an imparmissible remedy. As the 1ICSID tribunal in the case of Micwla v. Romania
pointed out, the twa concepts of remedies and enforcement are distinet.! Claimant
therefore has a right to formulate his request for relief in whichever manner he
chooses,

51. However, it remains for the Tribunal to consider whether the remedy sought, even if
permissitle in principle, is in fact matenally possible under the particular
circumstances before i,

52 The ILC Adicles contermplate restitution as the principal remedy for intermnationally
wrangful conduct. See Adicle 35 of the ILC Articles, paragraph 43, supra, Where
damage is not made good by way of restitution, then the ILC Articles envisage
monetary compensation for the damage shown to be caused by the misconduct. See
Articla 36 of the |LC Articles, paragraph 43, supra. The goal of restitution Is to restore
the investor to his position before the wrongful conduct. In the present case, the
wrongful contact coccurred on or before July 2, 2001 and restitution would entail
obliging the State to perform the contraciual obligation which it should have performed
at that time, ie fo issue retroactively to that date exclusive licenses in the four

' Para. 166, Micula and ofhers v. Romania, ICSI0 Case No. ARBI0S/20, Becision on Jurisdiction and Ad-
migsibility of 24 September 2008 (Alexandroy, Enlermann, Levyl

14
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geographic areas covered by the four Agreements referred to in paragraph 35, supra.
Thiz remedy, however, should not be granted whers its implementation is materially
impossible, Ses Aricle 35(a) and (b) of the ILC Articles. If such case, the ILC Aricles
would envisage a claim for damages as the available alternative.

53, Counsal has argued in the present case that specific performance in the farm of
compulsory izsuance of exclusive licenses for the four areas should be granted. The
Tribunal has considerad the following relevant factors.

54, Nine years have elapsed since Claimant has left Tajikistan. During that period
Claimant has had no activities in the country, nor has it been shown that Glaimant
engaged in exploration and development activities in the oil and gas sector elsawhere.
Claimant has had no working relationship with Tajikistan and indeed has had difficulty
even obtaining visas to visit the country,

55. A wvery similar situation was present in the 1986 LETCO v. Liberia ICSID arbitration.
In that case, the State had withdrawn certain concessions which had been granted to
LETCO. The tribunal decided that, taking into account the fact that LETCO's aclivities
in Liberia wers terminated more than two years previously and that Liberia's fallure to
participate in the arbitration made it doubtful that the govemment would cooperate in
recommencing the concession, "only reparation in the form of money damages will be
adeqguate ™

56 During the past nine year period, according to Claimant's own evidence, third parties
have become active in the four geographic areas wherg Claimant had been promised
exclusive licenses. There is no evidence that their ights were obtained through bad
faith conduct on their part Claimants expert, Mr. Gustavson, testified that the
Rengan, Sargazon and East Soupelau aress were ccoupled by Gazprom, and that
the Yalgyzkak area was cccupied by Tethys Petroleum.

57. The Claimant presented somewhat contradictory positions as regards the East
Soupelau area. On the first day of the hearings, Claimant's counsel stated that

?Para. 44, Liberian Eastern Timber Corporation [LETCO] v. Government of Republic of Libera, ICSID
Case Mo ARB/MAIZ, Final Award 31 March 1985
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“operators outside of Mr. Al-Bahloul's confrol now in fact occupy every treafy area
invalved in this award.” (Transcript, Day 1, p 5)

Counsel further stated in response to a question fram the Tribunal as to whether there
were operators already working in the four areas: "We submiffed exhibits thal were
constituernt parts of whal our expeart analyzed, and our expert will testify 1o the fact that
wihent e was looking af the oparating situation of the region, he identified thal these
different compantes, Gazprom, Tehys, Manas and Energy Partners Austria, had
[stated] in both their pubiic reporfing and media documents that they were operaling
ir these specific areas.”

{Transcript Day 1, pp. 27-Z8)

When asked by Claimant's counsel whether over the past 88 year period other
companies ware “occupying the specifiic arass that. _the four licenses were involved
with,” Mr. Gustavson, Claimant's expert, replied: “Yes, as an example, Gazprom
specifically went in during the time period you menfioned, | believe starting in 2003
and 2004, and actually secured licenses and agreements with the govermment for
investrients, in one Gazprom press ralease, so thal they had pledged $500 million of
imvestment, the fao  felds  being the Rengan and the Soupelau.”
({Transcript Day 1, pp. 88-99)

On the second day of the hearings, Counsel somewhat qualified his position from the
pricr day, stating that "East Soupefau, as we heard after the expert lestimony, is likely
not oceupied by & particiudar company, | think the East Soupelau area is probably the
least likely of the areas thal, if we re-enfer the country, we wilf face leas! the problem
of & comparty being there already that we have lo deal with." { Tranzscript Day 2, p. 6)

Howewer, faced with the Claimant's somewhat contradictory pasitions, the Tribunal is
compelled to find that the evidence does not sufficlently establish the availability of
East Soupetau to justify ordering the issuance of an exclusive license to Claimant,

Clgimant's counszel himself recognized that enforcement of specific performance was
likely to encounter conflicting claims where third parties were occupying the areas.
He stated at the hearing that "even in the event thal we are awarded injunclive relief in
the form of demand to issue licenses, it is very fikely that whon we go fo Iry to enforce
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those licenses, there will be people occupying those licenses and they will be
extremely difficult to get," (Transeript Day 1, p. 21).

For all of the reasons stated above, it is the Tribunal's opinion that the circumstances
here present render it materally impossible to implement a remedy of specific
performance, Claimant’s requeast for this relief is therefore denied,

Claim for Compensatory Damages (22.2-22.5)

Claimant has formulated & claim for compensatory damages on the basis of the delay
in the issuance of the licenses. He argues that the licenses, if issued today, would
have a considerably lower value than had they been Issued in 2001.

1. Standard for Assessing Compensation

Articke 38 (1) of the ILC Articles confirms that compensation Is due insofar as damage
caused by the wrongful act of the State has not been made good by way of restitution,
Such compensation covers any financially assessable damages and lost profits, if
established.

The Claimant requests compensation not for the value of the licenses which should
have been issued, but for the difference in value between two hypothetical scenarios:
the value in 2001, had there been no breach, i e, Respondent had issued the licenses
in 2001, and the value in 2009 as per the date of valuation by his expert witness Mr,
Gustavson. This damage couid not have been made good by restitution, even if the
Tribunal had granted the claim for specific pardormance,

The Energy Charter Treaty does not provide the Tribunal with any guldance as to the
standard of compensafion to be applied (except in cases of expropriation, which the
Tribunal in the Partial Award has established not to exist in the present case).

The Tribunal considers, however, that it need not decide which of the various
standards and methodologles applied in other cases by other tribunals might be
suitable in this case. The Claimant has chosen its own methodology. The Claimant
haz submitted a valuation based on the difference in the value of the licenses in the
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two hypothetical scenarios stated above. The Trbunal notes that & valus-based
approach has been applied by a considerable number of investment fribunals for
treaty breaches other than expropriation. The Claimant's expert wilness, Mr
Gustavson, explicitly excluded an assessment of damages of the basis of the
amounts invested (assel-basad approach) as inappropriate on the facts of the present
case {Transcript, Day 1, page 96).

2. Methodology for Calculating Compensation

68. The value of an asset can be assessed with different methodologies. Claimant's
expert witness used the Discounted Cash Flow — Method (*DCF-method”) to assess
the "Expected Value® of the licenzes in the two hypothetical scenarias. The DCF-
method is a forward-looking projection calculating the present value of future cash
flows to be gensrated from a project. As the World Bank explains, DCF-value

“rreans the cash receipts realistically expected front the enterprise in each
future year of its economic fife as reasomably projecled minus thal year's
expected cash expenditure, after discounting this nef cash fow for each
year by a factor which reflacts the fime value of money, expected inflation,
and the risk associated with such cash fow under realistic circumstances™

70. Provided certain requirements are met, it is an accepted method of assessing the
value of an asset. [t needs to be pointed out that the DCF-method does not calculate
lost future profits. Lost Profits s conceptually different from the value of future cash-
flows.

71. As a general rule assets need to qualify as a gofng concern and have a proven track
record of profitability in order to be valued in accordance with the DCF-method, The
Workd Bank defines a “going concem” as follows:

- a "going concern” means an enterprise consisting of income-producing
assels which has been in aperation for a sufficient period of time to gener-
ale the dala required for the calctiation of future income and which could
fiave been expecfed with reasonable cerlainty, if the laking had nol ooc-

* World Bank Guidelines an the Treatment of Foreign Direct Investment, 1992, Sec. IV 6, availabie al.
hitp:/fita. law_uvic cafotherinvestmentingtruments _him,
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curred, to continue producing legitimale incame over the course of its eco-
nomic life fn the general circumstances following the taking by the Stafe, ™

72, The Tribunal notes that, in other cases, investment treaty tribunals have rejected the
application of the DCF-method where the project had not even started but was in a
mere planning stage” or had operated for less than two years ®

73. The four Agreements with respect to which Claimant was entitled to receive licenses
do not meet the standard for a going concern. The Respoendent had denled to the
Claimant the licenses necessary for starting exploration and Claimant had started
neither exploration nor production. Ne oil or gas has been produced ar even found by
Claimant, and no inceme has been derived from any of the four areas. In fact, insofar
as the Tribunal is aware, since the conclusion of the Agreements Claimant has not
pursued any activities in the four project areas. The caleulation of damages is thus an
entirely forward-looking analysis without any past record of profitability.

74. However, the Tribunal considers that under exceptional circumstances a DCF-
analysis might be appropriate where the investment project at issue had not started
operation. The Trbunal recalls the considerations of the tribunal in the Vivend
{resubmitted) case:

'8.3.4. In the Tribunal's view, the likelihood of lost profits must be suffi-
ciently established by Claimants i order to be the basis of compensabie
damages. The Trbunal also recognises thal in an approprisle case, a
claimant might be able to establish the likelihood of lost profits with suffi-
cient certainty even in the absence of a genuine going concern. For exam-
ple, a claimant might be able to eslablish clearly that an investment, such
as a concession, would have been profitable by presenting sufficient evi-
dence of its expertise and proven record of profitability of concessions i {or
indeed others) had operated in simitar circumstances.”

“World Bank Guidelines on the Treatrment of Foreign Direct Investment, Sec, IV &

* PSEG and others v. Turkey, ICSID Case No. ARB/02/5, Award of 19 January 2007 (Vicuna, Fortier, Kaul-
mann-Kohler)

“Ses, e.g Tecnicas Medicambientales Tecmed S.A. v, United Mexican States, ICSID Case No
ARB{AFNONZ, Award of 23. May 2003 (Naon, Rozas, Verea)
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{1

"8.3.10. A claimant which cannal rely on a record of demaonstrated profit-
ability requires to presenl a thoroughly prepared record of its {or ofhers)
successes, based on first hand experience (its own or that of qualified ex-
parts) o corporate records which establish on the balance of the probabili-
ties it would have produced profils from the concesston in question in the
face of the particular risks involved, ather than these of Treaty violation. ™’

75, The Tribunal considers that the application might be justified, inler alis, where lhe
exploration of hydrocarbons is at issue, The defermination of the future cash flow from
the exploitation of hydrocarbon reserves need not depend on a past record of
profitability. There are numerous hydrocarbon reserves around the world, and
sufficient data allowing for future cash flow projections should be available to allow a
DCF-calculation.

T8, However, no hydrocarbons have yet been found in the four areas. The four
Agresments (Exhibits CL 4-7) provide that the exploration work was to be financed by
the Claimant on “Risk Conditions” (Article 2 of each of the Agreements), If the
axploration was successful, the Claimant would have had to perform "the oblaining of
industrial influx and defermination of construction of the Cperating Enterprise and
Pipelines il the consumption or loading place” (Axticle 3 of the Agreements). After
complete pay-off of the costs made by the Claimant, a Joint Wenture was fo be
created with an 80% (Claimant) / 20% {Respondent) profit sharing

1. The Tribunal thus considers that there are four steps to pass before cash flow can be
expected: financing of the exploration, finding hydrocarbans, financing the extraction
and the sale. To determine whether the DCF-method can be applied to assess the
value of the licenses, the following questions need to be analysed:

{1} Was Claimant abie to finance the exploration for hydrocarbons?
{2} Would the exploration have been successful, ie. Claimant found oll & gas
reserves which could be exploited?

! Compania de Aguas de Aconguiia S.A. and Vivendi Universal S.A. v. the Argenting Republic, ICSID
Casa No. ARB/37/3, Schiedsspruch vom 20. August 2007 (Rowley, Kaufmann-Kohler, Bernal Verea).
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