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DRAFT

BASIC AGREEMENT FOR THE EUROPEAN ENERGY CHARTER

PREAMBLE

The Parties to this Agreement,

Having regard to the Charter of Paris for a New Europe signed on
21 November 1990,

Having regard to the European Energy Charter signed in the Hague on 17
December 1991,

Aware that all Signatories to the European Energy Charter undertook to
agree a Basic Agreement to place the commitments contained in that

Charter on a secure and binding international legal basis;

Desiring to establish the structural framework required to implement

- the prinpiples enunciated in the European Enérgy Charter;

Having regard to the  objective of progressive |iberalisation of
international trade and to the principle of avoidance of discrimination

in international trade,



Having regard to the rights and obligations of certain Contracting
Parties who are also parties to the General Agreement on Tariffs and

Trade and its related Agreements, as rehegotiated from time to time;

Having regard to national competition rules concerning mergers,
monopolies, anti-competitive practices and abuse of dominant position

where these are already established;

Having regard to the competition rules applicable to member states of
the European Community under the Treaty establishing ‘the European
Economic Comﬁunity, the Treaty establishing the European Coal and Steel
Community  and the Treaty establishing the European Atomic Energy

Community;

Having regard to the competition rules applicable to contracting:

parties to the European Economic Area;

Having regard to the work in the Organisation for Economic Co-operation
and Development ahd the United Nations Conference on Trade and
Development to increase co-operation between sovereign states on

competition matters;

Having regard to the Treaty on the Non-Proliferation of Nuclear
Weapons, the Nuclear Suppliers Guidelines and the obligations of

international nuclear safeguards;
Having regard -to the increasing urgency of measures to protect the
environment, and to the need for internationally agreed objectives and

criteria for this purpose;

HAVE AGREED AS FOLLOWS:



PART |
DEFINITIONS AND PRINCIPLES
ARTICLE 1
" DEFINITIONS

For the purposes of this Agreement unless the context otherwise

requires

(1) "Charter” meéns‘the European Energy Charter;

(2) "Contracting Party" means a party to this Agreement;

(3 (1)"Energy Materials and Products", ‘based. on the Harmonised
System (HS) of the Customs Cooperation Council and the Combined
Nomenclature (CN) of the European Communities, means the following

items of HS or CN:
- Nuclear energy(z) ‘ 2612
[2845 101(3)
2844 10 - 2844 50
(uranium, thorium, plutonium and
their combinations)
. Coal, natural gas, Chapter 27 (eicept 2712)
petroleum and

petroleum products,

electric energy(4)



(4)
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HS or CN

Acyclic and cyclic [29011(3)
hydrocarbons [[2902](3)](5)>

Renewable energy [2207 201(3)(6)
| - [2905 113(3)-
[44011(3)
[44021(3)

"Investment" means every kind of energy investment owned or

controlled, directly or indirectly, by Investors of one Contracting

Partx: In barticUlar, though not exclusively, it includes any of

the following:

(a)

(b)

(©

(d)

(e)

tangible or inténgible property and any’other related property

rights such as mortgages, liens or pledges as well as leases;

a_company or business enterprise or shares in, or stock, bonds

or debenturestr dept of, or any other form of participation

including minority forms in, a company or business enterprise;

claims to money and claims to performance under contract having .

a financial value and associated with an Investment;

Intel lectual Property ;

rights, conferred by law or under contract, to undertake any

commercial activity, including consessions or other rights for

the search for, or the cultivation, extraction or exploitation

of natural resources;.
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(7)
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A change in the form in which assets are ‘invested does not affect
their character as investments and the term "Investment" includes

all investments, whether existing at or made after the later of the

dates of entry into force of this A@reement for the Contracting

Party of the Investor making the Investment and Contracting Party

in which the Investment is made (hereinafter referred to as the’
"effective date") provided that with respect to investmenté made
before the effective date and continuing after the effective date,
this Agreement shall only apply to matters. affecting such

investments after the effective(date.
"lInvestor" means with regard to a Contracting Party:

(a) natural persons having the citizenship or nationality of that

Contracting Party in accordance with its laws;

(b) companies or firms constituted under civil or commercial law,

including cooperative societies and' other legal persons

governed by public or private law in force in the territory of

that Contracting Party or otheriwise having the nafionality‘of

a _Contracting Party in accordance with its laws and having its

registered office, central administration or principal place of

business within the territofy of a Contracting Party;

"Make Investments" means establishing a new Investment,
acquiring all or part of an existing Investment, expanding an

existing Investment, or substantially altering the type or the

objective of an existing investment;

"Returns" means the amounts yielded by an Investment in
pecuniary form ér in kind and in parficular, though not
exclusively, includes profit, interest, capitﬁl gains,
dividends, royalties and fees, unspent earnings ahd other
remuneration of personnel. engaged from .abroad in connection

with that Investment.



(8)

(9

(10)

(11)

(12)

(13)

4Domain" means in respect of a Contracting Party the territory
under its sovereignty; it being understood that territory
inciudes iand, internal waters and the territoriai sea, and the
sea, sea—bed and its subéoil over which that Contracting Party
exercises, in -conformity with international law, sovereign
rights or Jjurisdiction. [With respect to a regional economic
integration organisation which is or becomes a Party to this
Agreement the term “Agreement Area" shall be construed as
meaning the respective'territories of those member states of
such organisation which are also Parties to this Agreement, to
the extent of that organisation’s competence in the matters
wnich> are the subje¢t of this Agreement in those

territories}(7).

(8)"GATT" means GATT, its related instruments, applicable
term schedules and relevant jurisprudence including reports of
dispute settlemént Panels, agreements and decisions of the

Contracting Partfes.

(8)"GATT-related instrument” means an ag(eement, arrangement,
decision, understanding, declaration, or_other joint action

pursuant to the General Agreement on Tariffs and Tréde.

["Intellectual Property" is as defined in Article 2 of the
Convention establishing the World Intel lectual Property

Organisation, done at Stockholim, July 19671(9),

"Prdtocol" means an agreement entered into by any of the
Contracting Parties under the auspices of the Charter in order
to complement, supplement, extend'or amplify the provisions of
this Agreement to specific sectors or categories of activity
comprised within the4scope of this Agreement, including areas

of cooperation referred to in Title 111 of the Charter.

“Freely Convertible qurency“ means a currency Which is widely
traded in international fbreign exchange markets and widely

used in international transactions.



General comments

Articles 1.4, 1.5, 1.6, 1.7, 1.12 and 1.13 are Chairman’s compromise

Proposals.

Specific comments

1.1 ngeral.scrutiny reserve.

1.2 : CDN suggests inclusion of uranium, ore and concentrates uranium

compounds and heavy water only (2612.10, 2844.10 - 2844.50,

2845.10).
1.3 : J asks for deletion.
1.4 : ° CDN wants Petroleum products to include energy products only

and not petrochemicals (chapter 27 escépt 2107 (destillates

from coal tar) up to 27.1113).

1.5 : CDN scrutiny reserve.

1.6 : A, CDH and CH asks for deletion.

1.7 : EC wil[ propose a new text.

1.8 : References of GATT and GATT-related instruments .as currenctly
drafted‘ in items, (10) and (11) are 6verlappiﬁg‘ and. Will be

reworked after the discussion of trade related Articles. .

‘1.9 : . AUS supported by USA suggests adding : "and shall also include.
confidential information (including trade secrets and knowhow).
circuit layouts and semi-conductor chibs,and unregistered trade

marks".



ARTICLE 2
OBJECTIVE OF THE AGREEMENT

The objective of this Agreement is to establish a legal framework in
order to promote long-term cooperatibn in the‘energy field, based on
mutual benefits and complementarities, in accordance with the

objectives and the principles of the Charter.

Chairman's note

Negotiations finished.

ARTICLE 3
PRINCIPLES - Deleted.

[ARTICLE 431(1)
SOVERE IGNTY OVER ENERGY RESOURCES

The Contracting Parties recognise state sovereignty and sovereign
rights over energy resources. In accordance with and subject to its
international ' legal rights and obligations, each State holds in
particular ‘the rights to decide the geographical areas within its
Domain tovbe méde available for exploration and development of its
energy resources.and the optimalisation of their recovery and the rate
at which they may bq depleted or qtherwise exploited, to specify and
enjoy any taxes, royalties or other financia] payments payable by
virtue of such exploration and exploitation and to regulate the
environmental  and safety aspects of such exbloratidn and development

within’its Doméin.

Specific comments

4.1 : USA reserve.



[ARTICLE 4A](1)

ACCESS TO RESOURCES

The Contracting Parties undertake to facilitate access to and
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ing ! n
rules regarding the acquisition, exploration and development of energy
resources. They shall app]y such rules [on a non-discriminatory
basis](Z)_in accordance with this Agreement, particularly Article 16,

and any relevant Protocol(3),

\

General comments

- Finalisation of this Article dependant on satisfactory completion

of trade and investment Articles, as well as Articles 26 and 28.

~ Since the last meeting of WGIl on 15-19 June 1992 N has submitted a

new text containing three paragraphs reading:
(1) First sentence of current draft.

(2) The Contracting Parties shall maintain or adopt procedures,
which shall ﬁot discriminate Investors from other Contracting
Parties on grounds of nationality or counfry of origin,
governihg acceptance and treatment prior to allocation of
applications for authorisations, licenceé, concegsions and
contracts to prospect and explore for or to exploit or extract

energy resources.

(3) In alloéating authorisations, licences, concessions and
contracts pursuant to paragraph (2), a Contracting Party shall
treat> Investors from other Cohtrécting Parties no less
favourably than Investors from any other Contracting Party or

any third country, whichever is most favourable.
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Specific comments

4A.1: USA general reserve.

4A.2: USA scrutiny reserve. Preferentially to be replaced with "on

‘the basis of national treatment".

1t is noted that the relevant Protocols would affect the

‘" application of such rules by only the Parties to this Protocol.
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[ARTICLE 4B](1)

ACCESS TO MARKETS

(1) The Contracting Parties will strongly promote access to

(2)

local,export and international markets for the disposal of [Energy
Materials and Products] on commercial terms and undertake to remove
progressively barriers to trade. [Energy>Materials and Products]
originating from any Contracting Party shall be given [non-
discriminatory] access to markets in other Contracting Parties in
accordance with this Agreement and bany relevant  Protocol.
Similérly, and in particular in accordance with Article 16,
Investors of one Contracting Party shall not be excluded or
restricted from entering and operating in the market of “another
Contracting Party.

The Contracting Parties agree to work to alleviate market
distortions and barriers to competition in markets in the energy
[sector/cycle/field]. [In general, price formation shall be based

on market principles](2),

General comment

Finalisation of this Article dependant on satisfactory completion of

trade'and jnvestment Articles, as well as Articles 26 and 28.

Specific comments

4B.

4B.

1:

2:

|

USA general reserve.

J scrutiny reserve.



(1)

(2)
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PART 11
MARKETS
[ARTICLE §1(1)
LIBERALISATION AND NON-DISCRIMINATION

(Z)Contracting Parties .undertake to remove progressively -the
barriers to trade with Each other in [Energy Materials -and
Products] and [related equipment and services1(3) in a manner
consistent with their other international obligations so as to
achieve the [greatest possible degree of1(4) jiberalisation

in the market(s).

In particular, Contracting Parties [undertake] (6) in

relation to [Energy Materials and Products] and [related -

equipment and services] (3),

(a) Mnot  to [increasel (8) custom duties and other
‘charges nor to introduce new quantitative restrictions or
measures having similar effect on imports or exports as
[from. the date of entry into force] (8) of this

Agreement;

(b) (10 not to apply any customs duties, chargeS‘ or other
regulations relating to importat}on or exportation in a
disériminatory manner asAbetween other Contracting Parties,
provided that Contracting Parties may take action according
to established international criteria against unfair

trading practices;

(c) not to apply .internal laws, taxes, charges, standards or
otﬁer regulations in such a manner as to treat domestic
products or services more. favourably “than similar

products(11) of other Contracting Parties (11),
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General comments

USA will forward a complete alternativé text for handling the GATT
issues based on the "Reference approach”. The text will be circulated
to delegafions during the summer , in good time before the next meeting
of WG il on 7-11 September 1992.

Specific comments

§.1 :. CDN, J, N general reserve on whole Article. .

5.2 : ,AUS reserve, SF scrutiny reserve.

5.3 : Subject to Definitions.
5.4 : N delete.
5.5 : N suppofted by RUF asks for adding: “observing in particular

the principles contained in the Article 11",
5.6 : Deferred to later discussion.

5.7 : PL asks for balance by introducing a "restructuring clause"
permitting to reintroduce tariffs or charges in case of
restructuring industries or heavy unemployment. Points out that

transitional arrangements provisions are not clearly sufficient

here. -
5.8 : N suggests replacing with "institute or maintain".
5.9 : N asks for similar language as used in Article 16, suggests

replacing with: "after the signature".

5.10: PL reserve pending the discussion on Article 27.



[ARTICLE 6] (1)

PROCUREMENT POLICIES

\

(1) (8)Each Contracting Party shall ensure that non-governmental
entities with exclusive rights and government entities (hereinafter
referred to as "Awarding Bodies") responsible for the award of
contracts for the supply of works, equipment [or services] wfth
respect to any matter the subject of bthis Agreement with the
exception for energy deliyered to energy entities apply criteria in
awarding such contracts which are [objective andl{(2) transparent
[and do not discriminate on grounds of nationalityl(3). [In
particular, the conditions regarding eligibility or invitations to
‘tender for contracts for the supply of works above five million ECU.
in value and of equipment above 400,000 ECU in value shall not be'
such as to place suppliers or contrac“ors of ohe Contracting Party
at a disadvantage when compared to suppliers or contractors from
any other Contracting Party [incliuding the Contracting Party' in
whose Domain the contract is to be performeq](3)](4). Except in
circumstances which are objectively Justifiable, [such](S)
contracts shall be awarded on the basis of open competition, to
which end each such Awarding Body shall give effective publicity.
to, and allow such time as is reésonable in the circumstances for
the submission of tenders for, such contracts by suppliers or

contractors from the other Cdntracting Parties.

(2) Contracting Parties shall not permit the relevant entities to
circumvent this Article by splitting contracts or using special

methods of calculating the value of contracts.

Subject to USA alternative redraft,
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(USA, J, EC):

(CH):

(USA):

Clarification of first sentence needed, in particular

"non-governmental entity".

If services are included a more svolutive clause should

be adopted.

The reference to circumstances which are "objectively
justifiable" introduces elements of judgement into
this Article which should be eliminated. All contracts
shal| be awarded on the basis of open competition. GATT

Government Procurement Code may apply to parastatals.

Specific comments

6.1: CDN, USA, J, AUS reserved position on whole Article.

§.2: EC suggests deletion.

6.3: RUF reserved position.

6.4: EC suggests de!etion.

6.5: EC suggests replacing with: "under nationa( rules or

international obligations, major".

6.6: Left for later discussion as the procurement policies are still

under negotiation at the GATT.



(1)

(2)

(3)
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[ARTICLE 71(1)

[ INTELLECTUAL PROPERTY](2)

[Each Contraéting Party shall, subject to paragraphs (2) and (3)
below, afford protection under its domestic laws no less favourable
than. the protection it applies to its own nationals or to the
nationals of. ‘any [Contracting party](3) with respect to
Intellectual property entailed in or created as a result of all
activitiesbcafried out pursuant to this Agreement in its Domain by

Investors of other Contracting Parties.](4)

[Without prejudice to paragraph (3), Contracting Parties who are
not parties to the Paris Convention on the Protection of Industrial
Property (1967 Stockholm revision) ("fhe Paris ConVention") or the
Berne Convention on the Protection of Literary and Artistic Works
(1971 Paris revision) ("the Berne Convention"j agree to apply
protection equivalent to at least the minimum(5) required by
those Conventions to the matters subject of this Agreement.](s)

[In the event of the adoptioh of an égreément,‘within the framework
of the Uruguay Round of the Genéral Agreement on Tariffs and Trade,

on the Trade Related Aspects of Intellectual Property (hereinafter

‘referred to as the "TRIPS Agreement"), the level of protection to

be afforded under baragraphs (1) and (2) above shall in the case of
Contracting Parties who are signatories of the TRIPS Agreement
equal at ieast the minimum Ievél provided for b} this where the
TRIPS Agreement provides for a higher minimum level of protection
than fhat affdrded under the Paris' and Berne Conventions under
paragraphs (1) and (2) above. [In tﬁe case of Contracting Parties
not party to the TRIPS'Agreement, proposals shall, in the event of
its adoption, be consfderedvfor ensuring an equivalent level of
protection for Intellectual properfy covéred by the terms of this

Article in the Domain of such Contracting Parties](7)(8)3(9),
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(4) Without prejudice to paragraphs (1) to (3) above, in relation to

any information of industrial or coﬁmercial value, which is secret
information, and in respect of whfch reasonable steps have been
taken to maintain such secrecy, each Coﬁtracting Party shall ensure
that its domestic laws proVides means for the natural and legal

persons lawfully in control of such information to prevent its

_disclosure, acquisition or use without their consent in a manner

contrary to honest commercial practices.

General comment

J argues that para (3) and (4) should be discussed after the conclusion

of TRIPs negotiations. "Secret information" in para (4) should be

clafified and defined in the text.

vSpecific comments

7.1:

7.5

CDN general reserve pending review of the relevant conventions

to which CDN does not adhere.

EC suggests replacingb the whole Article with following
shortened text:

"Each Contracting Party shall ensure effective and adequaté
protection of intellectual, industrial and commercial property
rights according to the applicable internatiénal conventions,
and particuIariy fhe Berne Convention'for the protection of
literary and artistic works (Paris Act of 24 July 1971) and the
Paris Convention for the protection of industrial property

(Stockholm Act of 14 July 1967)".

AUS suggests replacing with "othef country" to strenghten this

non-discrimination clause.
USA suggests deletion of para (1).

CH suggests inserting "IeVel".



7.9:
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AUS argues that the Paris and Berne Conventions are silent or
deficient on some issues which would seem to be important in
the Energy Charter context (e.g. patent terms, exclusions from

patentability, protection of computer programs and integrated

circuits, enforcement of intellectual property rights). This

could be addressed in an Annex (max 2 pages) of key standards
for the protection of intellectual property (e.g. patents,
copyright, incl. computer programs, integfated circuits,

designs, trade secrets and trade marké),

CH suggests replacing with the'following text:

"Contracting Parties who are not party to the TRIPs Agreement
shall accord, in the field of intellectualvproperty covered by
thjs'ArticIe, a level of protection equivalent to the level
provided for by the TRIPs Agreement where it provides for a
higher minimumllevel of protection than that accorded under the

Paris and Berne Conventions".

AUS suggests replacing with the wording
“"Contracting Parties not party to the TRIPS Agreement shall

comply with the substantive provisions of that Agreement”.

Discussion on para (3) was deferred. Chairman suggests that
the substance might be moved to an accompanying document which

could be negotiated by Contracting Parties.



(1)

(2)

(3)
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[ARTICLE 83(1)

COMPETITION

The Contracting Parties agree, subject to their existing
international rights and obligations, to work to alleviaté market
distortions and barriers to competition in the extraction,
production; " conversion, treatment, carriage (including
transmission, distributfon and marketing) and supply of [Energy
Materials and Products] in relevant markets, fnsofar as they may

affect trade between Contracting Parties.

Contracting Parties shall ensure that within their jurisdiction
they have and [enforcel(2) such - laws, as are necessary and
appropriate to address unilateral and concerted anti-competitive

conduct(3) in the areas covered by this Agreement.
[Where Contracting Parties already have such laws, their scope,
interpretation or implementation shall not be affected by this

Article](4),

(3) Contracting Parties with experiehce “in applying competition

rules shall give full consideration to providing, upon request and

“within available resources, technical assistance on the development

(4)

and implementation of competition rules to other Contracting

Parties.

Contracting Parties may co—opefate "in the enforcement of their
competition rules by consulting and exchanging information, subject
to limitations imposed by laws regarding disclosure of information,

chfidentiality and business secrecy.



(5)

(8)
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If a Contracting Party considers that any specified
anti-competitive practice carried out within the Domain of another
Contracting Party is adversely affecting an importént interest, the
Contracting 'Party may notify and request consultations with the
other Contracting Party.' The notifying Contracting Party shali
include,'in such notices and'consultations, sufficient information
to permiti the other. Contracting Party to idéntify the anti-

competitive activities that are the subject of the notification.

Upon receipt of a notification under this Article, a Contracting
Party ‘[may consider whether to initiate (8) action within its
national Jurisdiction including, where appropriate, additional or

expanded  enforcement activities](7) to remedy the anti-

'competitive activities identified in the notification.

[The procedures set forth in paragraph 5 above éhall be thé
exclusive means of resolving any disputes that may arise over the

implementation of this Article.1(8)

Specific comments

8.1

8.5

N scrutihy reserve on whole Article.
USA scrutiny reserve.
EC, GB suggest insertion of "and exploifative abuses".

Contingency reserve by J and USA. USA is considering, if

necessary, to submit a particular wording to the Secretariat.

Article 42 could contain an appropriate reference to the notion
of paragraph 8.3. To the attention of the Transitional

Subgroup. - -
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AUS proposes inserting of “legitimate".

N suggests replacing with "shall seek". EC will propose

compromise text incorporating N suggestion and current text.

General scrutiny reserve on new para (6).

ARTICLE 9
MONOPOLIES - Deleted.
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[ARTICLE 103(1)
 STATE AID

1) [State aid shall not be granted [to energy induétries or through
the prices of [Ehergy Materials and Products] with the object of
distofting competition ‘ in trade between the Contracting
Parties](z). Aid granted for other purposes should be granted in

a manner which minimizes such distortion].(3)

2) The Contracting Parties shaill ensure transparency in the area of
pubiié aid, -inter alia by reportihg annually on the total amount
.and the distribution of the aid given and by providing, upon

request, informatiop on ai+ schemes.

3) [The provision of capital financing by a Contracting Party to
. enterprises owned in whole :or in‘part by the Government of that
Contracting 'Party shall not constitute subsidisation to the extent
that the finance is provided on terms (including return on funds)
substantially equivalent to the terms on wﬁich\the enterprise might
reasonably éxpect to receive capital financing if it were in the

‘private sector].

General comments

The further discussion behding a new drafting of the "Reference

Approach".

Specific comments

10.1: A sugges{s elimination of this Article and substance to be
moved to Article 8. Furthermore the. current wording requires
redrafting e;g. along the lines of the recent. EC and EFTA free

trade agreements with some Eastern European countries.



10
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.2:
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N suggests replacing with "when preventing the use of

environmentally more benign energy sources".

KIR suggests replacing para(1) with :
"State aid to energy industries>shall be granted in a manner

which minimizes the distortién of competition in trade among
the Contracting Parties".
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(2)
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PART 111
OTHER PROSPECTIVE
[ARTICLE 111(1)

TRANSPORT AND TRANSIT

Each Contracting Party ([shall take the necessary measures to
facilitate](2) the transit throqgh its Domain of [Energy
Matérials and Products] from the Domain of another Contracting
Party to the Domain of a third Contracting Party or fo or from port
facilities in its Domain for .loading or unloading, without
distincfion as to the origin, destination or ownership of su¢h
[Energy Materials and Products] or discrimination as to the pricing
on thé basis of such -distinctions, and without imposing any

unreasonable delays, restrictions or charges.

(3)Contracting Parties shall encourage relevant entities to
cooperate in:
(a) modernising transit networks necessary to the supply of [Energy

Materials and Products];

(b) the development and operatibn of transport infrastructure

serving the Domain of more than one Contracting Party;

(c) measures to mitigate the effects of the interruption in the

supply of.[Energy Materials and Products];

(d) facilitating the -connection to high-pressure transmission
pipelines‘and the synchronous interconnection of high—vdltage

transmission grids.
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(4)

(5)
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(3)(E)Each Contracting Party undertakes that its provisions
relating to [transport of [Energy Materials and Products] and the
use of harbour facilities]{4), nhigh-pressure transmission
pipelines or high-voltage transmission grids shall treat [Energy
Materials and Products] wholly or partiy originating in or destined
for the Domain of another Contracting Party, in.no less favourable
a manner than its provisions treat such materials and products
wholly or partly originating in or destined for its own Domain,
except if otherwise provided for in lan existing international

[agreement](5).

(3)in the event that access to existing [high-pressure
transﬁission pipelines or high-voltage transmission grids](7)
within a Contracting Party cannot be obtained [on commercial terms
for transit of energy from another Contracting Party to a third
Contracting Party, the Contracting Parties shall not place
obstacles in the way of establishing financially and economically
viable new capacity-subject to their applicab[e legislation, inter
alia on safety, technical -standards, environmental protecfion and

land use](s).

A Contracting Pérty through whose Domain [Energy Materjals and
Products] transit [through hfgh—pressure transmission pipelines or
high-voltage transmission gridsl{(®) from the Domain of another
Contracting Party to the Domain of a third,Contfacting Party or to
or from port facilities in its Domain for loading or unloading
shall not in the event of a dispute over the terms and conditions
of that transit interrupt ‘nof‘ permit any entity Vsubject to its
[jurisdiction](10) to " interrupt the existing filow of [Energy
Materials and Products] until after [the dispute has been referred
to the Governing Council and the Governing Council has had]j(11)

adequate time‘to seek conciliation between the parties in dispute.
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(6) (3The provisions 6f this Article shall not require a Contracting

Party to take action [- other than the protection of existing flows

- which it demonstrates to the other Contracting Parties concerned

would ‘endanger its] (12) [security of] (13) energy supply,

quality of service and the most efficieni deve lopment and operation

of all parts of its electricity and gas systems(14),

Specific comments

11

11.

11.

11.

11.

a1,

11.

11.

11.

.1

CDN, AUS, N, J and AIZIB general reserve on whole Article.

USA scrutiny reserve. EC conditional reserve subject to

withdrawalvof USA reservg.

GR réserye.

USA reserve pending further instruétions from Cap[tal.
AUS ésks fof substituting with "law".

EC may prepare additional language reducing any possible doubt

that this provisién does not fequire third party access.

AUS asks for replacing with : “facilities for the transport of

[Energy Materials and Products] and harbour facilifies".

GR suggesté substituting with : "for transit of energy from
‘another Contracting Party, the first Contracting Party shall,
if requested, attempt to resolve the issue - including *if
appropriate by considering the possibility "of new 'capacity
. being established - in'«accdrdance' with its  applicable
ylegislation, inter alia on safety, environmental protection and

land use".

AUS supported by RUF‘suggests deletion.

11.10: SF supported by S and CH requests substituting wifh'“control“.

-
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.12:

.13:

.14:
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General reserve by J, N, USA, AUS and A. Chairman noted that
the appropriate form of <conciliation procedure could be
discussed in the context of Article 29 but asked AUS, USA, RUF

to come up with a compromise solution.

A suggests replacing‘with : "which - apart ffom_existing supply
flows and contractual relations to be maintained - proves to

endanger its own".
RUF and AUS reserve.

RUF suggests édding the following text :

": subject to the requirement, that the relevant policies,
measures and practices in the fields covered by this Article.
are not applied in a manner which causes disturbances to thé
principles of the present agreement, would constitute a means
of discrimination between the Contracting Parties or its
Investors, .or cause serious damage to existing contractual .
relations in the fields covered by'this Agreement or to the
trade flows, and that such relevant po{icies, measures and

practices shall be .discontinued as soon as the conditions

. giving rise to them have ceased to exit".

Chairman’s note

Work has been completed on this Article in WGIl and is being referred

"to Plenary.
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ARTICLE 12

TRANSFER OF TECHNOLOGY

(1) The Contracting Partieé agree to promote in accordance with their
laws and regulations access to and transfer of technology on a
commerciél and non-discriminatory basis to assist effective trade
and Investment and to implemeht the obJectfves -of the Charter,
subject to the provisions of Article 7.

(2) Accordingly to the extent necessary'to give effect to paragrabh
(1), the Contracting Parties shall eiiminate existihg and create no
new obstacles for transfer of technology, in the field of [Energy
Materials and Products] and related equipment and services, subject

to non-proliferation and other international obligations.

Chairman‘'s note

Negotiations finished. .
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(3)
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[ARTICLE 133(1)

ACCESS TO CAPITAL

[Each Contracting Party shall accord to Investors of another
Contracting'Party access to,éapital markets no Iéss favourable than
that accorded in like situatiohs to its own Investors or to
[ﬁvespors of any other Contracting Party or of any third state with
respect to the borrowing of funds and the insurance and sale of
equity shares and other securifieS’in connection with extraction,
production, conversfon, treatment, carriage 6r subply of [EnerQy
Materials and Products]. Nothing in this Article is intended to
impair the ability of-financial institutions to establish and apply

their own lending practices based on market principles](2).

Each Contracting Party shall provide the fullest,possfble access to
public credits, guarantees and insurance for. investors in
extraction, production, conversion, treatment, carriage or supply

of [Energy Materials and Products].

The Contracting Parties shall seek to thé greatest extent possible
to take advantage of the expertise and to support the operations of
relevant iinternational financial institutions in mobilising private

Investments in connection with the  subject matter of this

© Agreement.

Specific comments

13

.1 General scfutiny reserve.

13.2: J scrutiny reserve on para (1).
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ARTICLE 14
ENVIRONMENTAL ASPECTS
(1) The Contracting Parties shall strive to minimise harmful effects on

the environment of all aspects of the energy cycle in an

keconomically and environmentally sustainable manner. In doing so

they shall be quided by the principles that precautionary action

should be taken to anticipate, prevent or minimise environmental

damage and that the polluter should in principle bear the cost of

such damage. Contracting Parties shall accordingly;

(a) take ‘accdunt of environmental considerations throughout the

formulation and implementation of their energy policies,

including an appropriate mix of policy instruments;

(b) promote market-oriented price-formation including a fuller

reflection of environmental cost and benefits; that occur both

within and outside  their Domains and promote research  in

appropriate fora on methods to quantify and appropriately

recognize environmental costs and benefits.

(¢c) through cooperation as appropriate, take into account the

differences in_environmental impacts and abatement costs

between Contracting Parties to minimise harmful effects in the

most cost-effective way.

(d) promote énd implement national energy polities that minimises

in an economically acceptable way any negative environmental

effects having particular regard to the improvement of energy

efficiency and the development and use, of renewable sources;
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(e) promote the dissemination of information on environmentally

sound and economically efficient energy policies, practices and

technologies in order to increase awareness among consumers of

the environmental considerations and ways to reduce adverse

effects and consult each-other on how to promote such awareness
most effectively. Such promotion may include labelling schemes
for ihforming the 'public about comparative environmental

effects of energy consuming products available on the market;

(f) encourage favourable conditions for the transfer and
dissemination of technology “which will reduce harmful

environmental effects. taking account of the need for adequate

bfotection of Intelectual Property.

(g) promote the use of best available technologies not entailing
excessive costs for energy efficiency and environmental

protection; /

(h) prombte the transparent assessment of énvironmental impacts of

environmentally significant Investment projects at an early
stage and ensure transparency within their legal and

administrative framework;

(i) encourage appropriate research and development activities to

foster inovation in environmentally sound and economically

efficient energy technologies including sources of renewable

enerqgy;

(J) promote internationally awareness and information exchange on
Contracting Parties’ relevant environmental programmeé and
standards and on the implementation of these programmes and

standards.

The Contracting Parties shall ensure consistency between their
energy policies and international environmental agreements to which

they are parties. i S R -
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the purposes of this Article;

. (3) For

i) "energy cycle" means the entire energy-chain including
prospecting for, exploration, production, conversion, storage,
transport, waste disposal and distribution and consumption of
the various forms or energy and the decommissioning and
treatment of energy-related physical structures.

ii) "environmental impadts“ means any significant effects on the
envirqnment, inciluding human health and safety, flora, fauna;
soil, air, water, climate, landscape and historical monuments
.or: other physical structures or the interactions among these
factors. o

General comment:
The new

recorded

text is the chairmans compromise mainly .based on contributions
in BA-14.
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ARTICLE 15

TRANSPARENCY

Each Contracting Party undertakes that laws, regulétions, Judicial
decisions and‘ administrative rulings and standards . of general
application which are made effective by that Contracting Party and
which relate to the production, import, export, conversion,
distribution or use of [Energy Materials and Products](1) shall
be made ‘public promptly in $uch' a manner as to enable other
Contracting Parties and Investors to become acquaihted with them.
Agreements made between governments or governmental agencies of two
or more Contracting Parties which affect international trade jh
[Energy Materials and Products] between Contracting Parties shall

also be published.

[The provisions of paragraph (1) above shall not require any
Contractfng Party to disclose confidential information in such a
way as to impede law enforcement or otherwise be contrary to the

N - -

emeaha 1 o + -~ + -
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commercial interests of particular public or private

enterprises](2),

Each Contracting Party undertakes to nominate [and publish details
concerning a centrall(3)enquiry point to which requests for

information about relevant laws, regulations, judicial decisions

Kand administrative rulings may be addressed and to communicate

[these details](4) to the Secretariat established under Article

31, for provision by the Secretariat to any lInvestor on request.
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Note

Subject to USA alternative redraft.

General comments

USA asks provisionally for including a ~commitment to provide an

opportunity for Investors to comment before the adoption of additional

regulations having general! effect.

Specific comments

156.1

15.2

16.3 .

15.4

USA asks for inserting "and Investment".

.CDN would prefer 'wording closer to GATT provisions if

-possible.

EC suggests deletion.

EC in relation to footnote 15.3 proposes replacing with

"promptly the location of this enquiry point".
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PART 1V
INVESTMENT PROMOT ION AND PROTECT ION
[ARTICLE 16] (1)

PROMOT ION, PROTECTION AND TREATMENT OF INVESTMENTS

(1) Each Contracting Party shall in accordance with the objectives and

(2)

principles of the Charter and the provisions of this Agreement
encourage énd\ create stable, [equitable](2), ‘favourablé and
transbarent conditions for lnvestors of [other](2) Contracting
Parties to Make Investments in its Domain. Such conditions shall
include a commitment to accord at all times to Investments of
Investors 6f [other]1(2) Coﬁtracting Parties fair and equitable
treatment. Such Investments shall also enjoy most constant
protedtion and security [and no Contracting Party shall in any way
fmpair by unreasonable or discriminatory measures their management,
maintenance, use, ‘enjoyment or‘.disposalj(3). In no case shall
such InVestments be éccorded ireatment less than that required by
international law, including that Contracting Party’s international

obligations. fThis Part shall not derogate from the duty of . each

Contracting Party to observ anv obligations it ma
niraciing rarty 1o observe any obltigatliohs 11 ma

<

have

aay

ntered
into with regard to . Investments of Investors of any other
Contracting Party to the extent that they are more favorable than
those accorded by this Part](4), ’

(5)Each Contracting Party shall permit Investors of .other
Contracting Parties to Make Investments in its Domain(6) on a
basis no less favourable than that accorded(7) [to its own

Investors](8) or to Investors of any other Contracting. Party or

“any third state, whichever is the most favourable(®) subject to

the provisionsAof paragraphs (3) to (6) below.
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(3) (S?Notwithstanding paragraph (2) above Contracting Parties may
maintain limited exceptions to the obligations of paragraph (2)
which correspond to their domestic legislation [in force on the

date of signature of this Agreement](10)  provided

(a) any exception shall not be a greater departure from 'the
obligations of paragraph (2) than that requlred by or specified

in the relevant [law or regulatlon](11) ;

(b) details of the relevant [laws, regulations and policies](11)
are available publicly in line with Contracting Parties’
obligations under Article 15 of this Agreement [and are

brovided fn,summary.form in Annex fA] hereto attached](12).

[The rights and treatment accorded pursuant to any such exceptions’

shall be on a most favoured nation basis](13),

(4)(S)For the avoidance of doubt, the provisions of this Article do
not affect the applicétion \of a  Contracting Party‘'s [!aws,
regulations and policies]{(11) as listed in Annex ‘(A) concerning
the participation of Investors of another Coniracting Party in any
particular activity or possible Investmenf under the terms of this
Agreement, whether or not such Investors have already madé other

Investment in the Domain of that Contracting Party.

[(5)(3)The Contracting Parties agree not to introduce after their
signature of this Agreement any changes to measu;es notified under
Annex [A] which would have the effect of adding io any'
discrihinatioh thereby maintained between the right and ability of
their own Investorsrand Investors ofvany other Contracting Party or
third state,lwhichever is the most favourable, to make Investments
in their Domain. Contracting Parties méy,‘however, add after their‘
signature of this “Agreement any relevant measures to Annex [A]
[which' may result from the onding](14) of any monopolies
maintained by them in the field of ~activities covered by this
Agreement. Once notified, any such measures shall also be subject
to the other provisions of this paragraph](10)(15)(16)(17).
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(6) (S)The cContracting Parties agree [to make every effort](18) to
eliminate existing ‘restrictions |listed at Annex [A] to this
Agreement whiéh affect the ability of Investors of other
Contracting Parties to make Investments in their Domain. [The
Governing Council shall review progress in this direction
periodically and, in the first instance, nho later than 3 Yyears

following the entry into force of this Agreement](19).

[(7)In addition each Contracting Party shall in its Domain
accord to Investments and Activities Associated with Investment of
investors of another Contracting Party treatment no less favourable
than - that which it accords(7) to Investments and Activities
Associated with Investment of [its own Investors or](8) the
Investors of any other Contracting Party qr any third state,
whichever is’the most favourable(20)](21).

(8) A Contracting Party shall, subject to its laws and regulations

relaiing to the entry, stay [and work](22) of natural persons:

(a) [permit](23) Investors(24) of another Contracting Party who
have made [Investments in the Domain of the first Contracting
Party to emp loy (25) within](26) its . Domain key
personnel(27) of their choice regardiess of nationality or

citizenship;

\ [(b)favourably examine requests made by natural persons who are
employed by Investors of another Contracting Party to enter and
remain in its Domain for the purpose of ‘engaging in activities

connected with relevant Investments](za).

(9) [Without prejudice to Article 19, the provisions of this Article
shall also apply to Returns](zg).

(10)[No Contracting Party shall impose trade-related performance

requirements as a condition for the making or the operation of an

Investment. Such requirements include commitments to export goods

produced, or commitments that goods or services must be purchased

locally, or other similar commitments](30)
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Generai comments

- Chairman plans to propose a compromise text for Article 16 to be

circulated some time prior to September meeting of WG-11.

- Norway preferred alternative was based on MFN treatment in the
establ ishment phase. Alternatively, based on National Treatment,
the exceptions to Article 16 should be made as formal reservations
rather than in an Annex A. If a Contracting Party was not
satisfied with the formal reservation of another Contracting
Partyjf it could reciprocate in relation to Investors of the

Contracting Party who had made the reservation.

- There was unanimous agreement among delegations that ways be found
over time to minimise the'exemptions to National Treatment, to be

listed in Annex A, or as reservations.

Specific comments

16.1 : N, AUS and CDN general reserve on whole Article.
16.2 : U and PL suggest inserting "equitable" after "stable" in line
3, and replacing "other" with "any". -There was no opposifion

to including "equitable".

16.3 : Scrutjny reserve, pending discussion of the definition of

Activitieé Associated with Investments.

16.4 : IR compromise text based on proposal suggested by drafting
group consisting of EC, NL, USA, GB, D and SF. Scrutiny reserve
by AUS, J, CDN and SF.

16.5 : N reserve.

The  Norway proposal, referenced in the General comments above,
would either add the following language to or substitute the
following language for language in the Articles and paragraphs

indicated below :
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Article 16, paras (2)-(6) replaced by

Alternative A

(2) Each Contracting Party shall in areas under its
jurisdiction as. a minimum standard permit Investors of other
Contracting Parties to Make lnvestments on a basis no less
favourablé taan that ‘accorded to Investors of any other
'Contracting Party or any third .state, whichever is most

favourable.
Alternative B

(2) Each Contracfing> Party shall in areas under its
Jjurisdiction permit Investors of other Contracting Parties fo
Make Investments on a basis no less favourable than that
accorded to its dwn Investors or to Investors of any other
Contracting Party:- or any third state, whichever ' is most

favourable.
Article 41 :

(1) Notwithstanding the provisions of Article 16, any
Contfacting'Party may upon signing this Agreement reserve
its right to apply to Investors of other Contracting

Parties Most Favoured Nations treatment as a minimum
standard. Such - reservation shall be confirmed ﬁhen ’

ratifying, accepting or apbroving the Agreement.

(2) The Contracting Parties agree to make every effort- to
elihinate feservations made pufsuantQto paragraph (1) which
affect the ability' of Investors of other Contracting
Partieé to Make ‘lnvestments in vareas ‘under their

Jurisdictibn.

(3) Ahy Contracting Party may accord to Investors of any other
Contracting Party the same treatment on a reciprocal basis
as that Contracting Party pursuant to paragraph (1) accords

to Investors from other Contracting Parties.
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Article 44, para (2) (Note subparas (2) (a), (b), (¢) and (d)

remain unchanged)

(2) The Depositary shall inform the Contracting Parties, other
states being signatories'to the European Energy Charter,
and Parties with an Association Agreement pursuan{ to

Article 38, in particular of

Article'44.'para'(2) (e)'and (f) (Note éubpara (2) (e) replaces

existing text and subpara (2) (f) is new text).
(e) any reservation pursuant to Article 41;

(f) any other declaration or notification ‘concerning this

Agreement.

Article 1, (Addition of following Definition)

“Most Favoured Nation . treatment" mééns. unless the GATT
otherwise .entails, that a Contracting Party in laws,
regulations, judicial decisioné. administrative rulings or
generél applications may treat‘>its National Investors more
favourably than Iinvestors from other Contracfing Parties, but

all Investors from other Contracting Parties must be treated

“equally, and no less favourable than Investors from any third

~state.

AUS supported by CDN wishes insertion: "subject to its right to
exercise power conferred by its law and investhent policies".

AUS and. CDN are prepared té withdraw their proposal given
satisfactory reéolution of foofnote 16.11. RUF would support'

'insertibh uniess it is clear that the obligations of this

Article are to be implemented through national legislation.

USA suggesfs insértion of "in like circumstances".

" AUS reserve. AUS is prepared to withdraw' its reservation

~pending the resolution of footnote 16.11.
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16.

9

10:

11:

12:

13:

14:
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GB suggests insertion of "“and shall not discriminate on the
basis of the nationality or citizenship of the Investors" to

meet the USA concerns in footnote 16.7.

RUF reserve pending the transition arrangement provisions on
legislation, because of the need to arrange for exceptions,
difficult to anticipate, stemming from legislation under

preparation.

The precise wording will be defined after completion of Annex
A.

N reserve subject to their alternative proposal on paras (2) to

(6) of this Article based on a reservations rather than an

exceptions approach.
Deferred tovlater discussion on issues of reciprocity and MFN.

USA suggests replacing with "considered nebessary to effect the
dissolutioh". During the discussion at WG || meeting on 2 June
1992 CDN raised a requirement for incorporating not only
demonopolization, but also privatisation of state enterprises.
To meet this objective GB, CDN and USA propose an alternative

text replacing the last two sentences with the following

“However,  a Contracting Party mayi after its signature of this
Agreement, add any relevént measures to Annex A which are
necessary to demonopolisatiqn or privatisation of a monopoly or
state enterbrise [that existed at the time of signature of this

Agreement] provided that the totality of such additional

measures taken by a Contracting Pakty, when considered together

with existing measures, are not significant barriers to
Investment opportunities in the energy field for Investors of
other Contracting Parties. Once notified, any'such measures
Shall also be subjeét to the other provisions of this
paragraph:- Nothing in this Article shall prevent a Contracting

Party from establishing a monopoly."

CDN maintains a reserve on square bracketed part.
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25:

26:

— 42 -
AUS reserve.

J reserve subject to definition of [Energy Materials and

Products].

EC scrutiny reserve on para (5).

AUS reserve. Chairman stated that para (6) is intended to be a
strong political commitment and not subject to Dispute

Resolution procedures.
Deferred to discussion on Article 29.

Modified propogal formulated by the Secretariat based on GB
suggestion in footnote 16.9 for adding : “and shall not
discriminate against the Investments and Activitigs Associated
with Investment or the basis of tée nationality or citizenship
of the Investors" to meet USA concerns in footnote 16.7.

J and CDN reserve subject to definfiion of Activities

Associated with Investment.
USA reserve.
J ‘and CDN reserve.

USA linguistic concern with use of word "lInvestors" since

“Investors" do not employ.

J supported by N requests that the notion of "entry and stay"”

also be covered.

A request replacement with : “or - are seeking to make
Investments in the Domain of the first Contracting Party to

bring in, employ within and take out of".
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16.27: CDN will submit definition of key personnel for potential

inclusion in Article 1.

16.28: A, N and SF reserve.

16.29: CDN scrutiny reserve.

16.30: USA proposal subject to later deliberation.

Chairman’'s Summary

Following is the Chairman's summary of the discussion which took place

on Article 16 :
The Chairman finalized broad consensus that

(1) National Treatment should be required for investments once made -
he noted the Japanese question about the need for a prebise<
definition of "Make Investments";

(2) Exceptions from National Treatment at the Investment stage should

be listed — either in Annexes A or in statements of reservations;

(3) All such exceptions should be on a Most Favoured Nation basis

except possibly in relation to reciprocity;
(4) The exceptions should be subject to standstill and roliback.

He saw the Norwegian differences from the Annex A approach as

consisting basically of three elements

(a) The rollback would be subject to the discipline of reciprocity'—
though the problems of defining .reciprocity were not fully

explored;

(b)'As a consequence there would be no need to judge the “balance" of

exceptions before signature;
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(c) There would be a simplification in drafting, using the Vienna

Treaty, in embodying the Norwegian approach.

In discussion most other-delegations wiShed at least to be able to form
a picture of a total array of exceptions before signature. The
'followjng procedure was therefore agreed ‘

(1) To continue with the collection and analysis of Annex A returns;

(2) For those countries not in the former Soviet Union (FSU), to submit

their Annex A returns before the end of June;

(3) For those countries in the FSU, to submit provisional Annexes A by

_the end of August;

(4) The Secretariat would consider the procedures for scrutfnizing

Annexes A énd come up with proposals;

.(5) Possible Qays; other than reciprocity as under the Norwegian
proposal, would be considered for increasing the inéentives

Contracting Parties were under to roll back exceptions.
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ARTICLE 17

COMPENSAT ION FOR LOSSES

Investors of any Contracting Party whose Investments in the Domain
of another Contracting Party suffer losses owing to any armed
conflict, including war, a state of national emergency or civil
disturbances or other similar events in the Domain of the latter
Contracting Party shall be accorded by the latter Contracting‘Party
treatment, as regards restitution, indemnification, compensation or
other settlement, no less favourable than that which tne latter
Contracting Party accords to its own.linvestors or.the Investors of
any other Contracting Party or any third State. Resulting payments
shall be made in accordance with Article 19, paragraphs (2) and
{3).

Without prejudice to paragraph (1) above Investors of a Contracting

Party who, in any of the situations referred to in that paragrapn,

‘suffer losses in the Domain of another Contracting Party resulting

from

(a) [requisitioning of their property by.the latter’s forces or

authorities, or](1)

(b) destruction of their property by the latter's forces or
' authorities, which was not caused in combat action [or was not

required by the necessity of the situation](2),

shall be accorded restitution and/or prompt, adequate and effective

compensation. Resulting bayments shall be made in accordance with

"Article 19, paragraphs (2) and (3).
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General comment

N pointed out that the provisions do not cover a conflict situation in
which the Investment in the Domain of: the aggrieved Cont}acting

Party belongs to the aggressor Contracting Party.

Specific comments

17.1: - A scrutiny reserve.

17.2: J, A scrutiny reserve as it is too open-ended. The redraft

should use a clear legal language.
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- ARTICLE 18

EXPROPRIAT ION

(1) Investments of Investors of any Contracting Party shall not be
nationélised, expropriated or subjected to measures having effect
equivalent . to 7 nationalisation or expropriation  (hereinafter>
referred to as “expropriation") in the Domain of any other

Contracting Pa(ty except where'such,expropriation is:

(a) for a purposé-whigh is in the public interest;

(b) not discriminatory; ‘

(c) carried out under due process of law; _

(d) éccompanied by the payment of prompt, adequéte and efféctive

compensation. -

[Such compensation shall ambunt to the fair market value of the

. investment expropriated at the time ’when the expropriation was

‘[officially announced (hereinafter referred to as "the
expropriation date"](z). The fair market value shall be the
amount a willfng buyer would pay a willing  seller for the

particular Investment in question. Where no market exists, (3)
determination of what’ cohstftutes [ful11(4)compensation in -a
given case of expropriation shall (5)take into ‘account all
factors which in fhe partiéular circuﬁstances: of the case are

relevant to the valuation of the property interests involved](1).

vSuch compensafion shall be made in accordance with Article 19 (2)
and (3), shall be calculéted,on the basis of the preyailing\market
rate of exchange on the expropriation date(6) and shall inciude
interest at a [commercially reasonable](7) rate(8) from the

expropriation date until the date 6f payment.
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(2) Under the law of the Contracting Party making the expropriation the
Investor affected shall haye a right to prompt review, by a
-Jddicial‘or other independent competent authority of that Pérty, of
the legal applicability to the Investments of the act of
expropriation, of the payment of compensation and of the valuation

of its Jnvestment[,](g) in accordance with the principles set out

in paragraph (1).

(3) [Where a‘Contracting Party expropriates the assets of a company or
enterprise which is incorporated or constituted under the iaw in
force in any part of its own Domain, ahd in which Investors of any
other: Contracfing -Party have a shareholding, the provisions of

' paragraph (1) above shall apply to the extent necessary to '
guarahtee prompt, adequate and effective compensation for those

Investors]1(10),

(4) [Without prejudice to Article 19, the provisions of this Article
shall also apply to Returns.](11)

(5) [For the purposes of this Article the .laws and regulations of a
Contracting Party at the time an Investment is made with regards to
the reversion of properties and rights for a resource owner in

force shall not be regarded as an act of expropriation](12),

(14)

Specific comments

18.1: General reserve on new wording proposed by the Chairman as a
possible compromise text is pending scrutiny in all respective
capitals.vln the meantime, footnotes 18.2 to 18.5 have been

retained.
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J suggests replacing with : "publicly announced or when that
measure was taken, whichever is the earlier, without reduction
in that value due to the prospect of the very seizure which

ultimately occurs".

AUS asks for‘inserting : “"or where no fair market value can be

ascertained,".
USA suggests deletion.

USA ‘suggests insertion of "be in accordance with generally
recognized principles of valuation including the going concern

valuation method,".

USA questions whether this should be the same date as that

referred to 9 lines above as the "expropriation date".
RUF requests deletion.

RUF suggests adding : "in force in respective Contracting

Party".
USA reserve.

General reserve pending the appropriate definition of

Investment.
RUF reserve.

J sees no need for this para since the rights and obligations
in relation to the reversion of property rights may and should
be stipulated in thé actual Investment contracts. Besides, such
provision might allow the recipient countries to pursue
arbitrary “"reversion", which could result in denying the

purpose of this Article.
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J considers it should be clearly stated'that NT and MFN are to

~be the guiding principles in the exercise of this Article. To

meet this point J proposes a new para reading: v

"Each Contracting Party shall accord 1nvestors of other
Contracting Parties in its Domain treatment no iess favourable
than that accorded to its own Investors or to Investors of any
other Contracting Party or any third state, whichever is the =
most favourable with respect to the paragraphs (1) to (4) of

this Article".
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ARTICLE 19

TRANSFER OF‘PAYMENTS RELATED TO INVESTMENTS

(1) Each Contracting Party shall in respect to Investments by Investors
of any other Contracting Farty(1) in its Domain guarantee the
freedom of transfers related to tnese Investments into(2) and out

of its Domain[. In particular(4) such transfers include :](3)

.(a) the initial capital plus any additiohal capital for the

maintenance and- development of an Investment;

(b) Returns;

(c) payments arising out of the settiement of a dispute; -
(d) payments under a contract, including amortisation of principal

and accrued interest payment pursuant to a'1oan agreement;
(e) compensation pursuant to Articles 17 and 18;

(f) proceeds from the sale or quuidation of ail or any part of an
Investment.

(2) [fransfers under paragraph (1) above shall be effected without

[undue] (9 (Edetay(7) [within such . period as is normally

required for the completion of transfer formalities](6) and in a

[Freefy Convertible CurrencY](B)(g?.](10)
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(3) [Unless otherwise agreed by the Investor with the Contracting Party
concerned, transfers shall be made at the rate of exchange
applicable on the date of transfer. The rate of exchange shall be
either the spot rate or, where there is no such spot rate, shall
not substantially differ from the cross rate obtained from those
rates which would be applied by the International Monetary Fund on
the rate of payment for conversion of the currencies concerned into
Special Drawing Rights](11)-

(12)(13)

Specific comments

19.1: AUS. asks for insertion of "and subject to -its right in

exceptional balance of payments difficulties to exercise
equitably and in good faith powers conferred by its laws".

19.2 RUF suggests insertion of : ", subject to terms and conditions

of the present Agreement,".

19.3 J asks for substituting with ",in particular including the

transfer of:".

19.4: A suggests inserting",though not exclusively."

19.5: EC, S reserve.

19.6: USA suggests deletion.

19.7: USA requests for adding "and be fkeely transferable”.

19.8 :

RUF réquests'substituting with : “"currency, they were obtained

or invested".
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19.10:

19.11:

19.12:
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CDN laid its claim for replacing :the part of sentence "and be
freely transferqble in a freely convertible currency” after the
word "delay" in Article 18, para (1), 7th line from the bottom
of the following: '

"Where the currency of the Contracting Pafty carrying out the
expropriation is not freely convertible, the compensation shall
be ffeely transferable to a freely convertible cﬁrrency“. With
respect to transferring this issue to Article 19, the Canadian
sdggestion‘ is registered here and should be expanded to

transfers generally.

RUF, KIR, AZIB reserve. The Chairman suggests -that the problem
in which currency the compensation pursuant to Articles 17 to
19 should be made ought to be addressed by the Transitional

Subgroup.

USA suggests substituting entire para with:

"Transfers shall be‘made at the prevailing spot market rate of
exchange on the date of transfer. In the absence of a market
for foreign exchange, the'rate to be used will be the rate
applied to inward Investments or the rate applied by the IMF in
purchasing currencies, whichever is more favourable to the

Investor".

J to the AUS footnote 19.1 points out that though they can
accept the restriction of transfer of payments related to
Ihvestments owing to balance of payments difficulties, it is
necessary to add some conditions by for example referring to
the obligations of IMF. In.-this context J proposes new para (4)
of the following wording:

“Notwithstanding the provisions of paragraphs (1) to (3) of
this Article, each Contracting Party . may~,in exceptiohal
financial or economic circumstance, impose ‘exchange
restrictions in accordance with itsllaws and regulations and in
conformity with the Agreement~'of the Internationél Monetary
Fund".
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USA, supported by AUS and J, proposes a new para (5) of the
foliowing wordingr : “Notwithstanding the provisions of
paragraphs (1) to (3), a Contracting Party may maintain laws
and regulations (a) requiring'reports of currency fransfer; aﬁd
(b) imposing income taxes by such means as a withholding tax
applicable to dividends or other transfers. ~Furthermore, a
Contracting Party may protect the rights of creditors, or
ensure the satisfaction of judgements- in »adjudicatory
proceedings, through the equitable, non-discriminatory, and
good faith application of its law".

CDN also supports. this suggestion with the following
amendments: insert words "compliance with laws on the issuing,
trading and ' dealing in securities and" before "the
satisfaction” and the words “civil and criminal" before

"adjudicatory proceedings"”.
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[ARTICLE 20](1)(2)

TAXAT ION

(with respect to taxes, fees, charges, fiscal deductions and

exemptions; each Contracting Party shall accord in its Domain to
Investments, Returns and Activities Associated with Investments of
Investors of any'Contracting Party a treatment not less favourablé
than that which would have been accorded to Investments, Returns
and Activities Associated with Investments of ité own lnvestors or
to thése of any other Contracting Parfy or third_state, whichever

is more favourable to the Investors concerned.

The provisions of paragraph (1) of this Article shall be without

prejudice to:

(ay (“the right of Contracting States to apply the relevant

provisions of their tax law which distinguish between
tax-payers who are not in the same situation with regard to
their place of residence or with regard to the place where

their capital is invested,

(b) any fiscal advantages or privileges which a Contracting Party
grants or may grant in the future by virtue of [its membership
to or its association with any existing or future Customs or
Economic Union or a Free Trade Area or similar international

agreemeni, or](s) [any agreement and any . equivalent

arrangement entered into in order to avoid double taxation or

to facilitate cross—border.traffic.](s)

General comments

The USA position on Article 20 is enclosed. The USA agreed to
attempt to work its proposal into amendments to the current text

based on EC-proposal.
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- The Chairman appointed a sub-group lead by thé Secretariat composed
of A, AUS, CDN, CH, EC, N, PL, RUF, S, U and USA. Its first meeting
will be held on 11 September. Subégroup meetings are open to all

delegations.

The tasks of tﬁe sub-group will be to :

i. Remove potetial doubts in the text regarding the supremacy of
bilateral tax agreements and their dispute settiement

provisions;

{i. Sepure that "tax—-havens" do not create any tax-affects for the

Contracting Parties;

iii. Remove doubts about the conseduences of more favourable tax-

treatment of foreign investments;

iv. Investigate the potential for a transitional clause for

privatisétion and/or demonopolisation;

v. Secure that future bilateral tax-agreements are covered;

vi. Investigate the potential problems connected with the phrase
"fees, charges..." in relation to the term "tax law" in para 2

(a).

vii. Investigate the potential use of the OECD - model text (Chapter
6, Article 24); and

viii. Investigate if the exceptions to "Customs or Economic Union or

a Free Trade Area..." can be moved to Art. 27.

Specific comments

20.1:' "RUF reserve.



20.2:

20.3:

20.4:

20.5:

20.6:
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A is of the opinion that in the framework of multilateral
agreements, and therefore also in the Basic Agfeement,
taxation matters should be excluded from the most-favoured
nation treatment. 7

This point of view corresponds to the unanimous positiqn as it
emefged at the latest meeting of the OECD Fiscal Committee 6n
June 22/23, 1992; there the Basic Agreement was explicitly
mentioned as an example where the principlé of MFN-treatment

should not be applied.
AUS and RO reserve on para (1).

J ‘supports the idea to admit the difference  in treatment
between residents and non-residents in order to assume an
equitable or effective imposition or collection of taxes on
income. The present wording, however, is not clearly formulated
accordingly, J therefore proposes the following neW sub-para-.

"(a) the right of a Contracting Party to take neasures in order
to ensure the equitable or effective imposition or collection
of taxes on income, which may distinguish between its own
Investors who are deemed to reside in its Domain and Investors
of other Contracting Parties who are not deemed to reside in

its Domain."

J reserve. Would prefer dealing with issue in Article 27.

J reserve until term in [ ] is clarified.
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U.S. POSITION ON ARTICLE 20

GENERAL EXCLUSION : INCOME TAX AND RELATED MEASURES.
Except as provided in paragraph (4) and (5) of this Article (1):
nothing in this Agreement shall apply to taxes on income or captial

gains or on the taxable capital of corporations.

LIMITATION ON APPLICATION OF AGREEMENT TO TAXES OTHER THAN |INCOME
TAX AND RELATED MEASURES. ‘

a) Except as provided in paragraph (4) or (5) ofbthis Article,
with respect to taxes other than those referred to in paragraph
‘1, nothing in this Agreement shall apply to any measure aimed
at ensuring the equitable or effective imposition 6r collection

of taxes.

b) With respect to taxes other than those referred to in paragraph
(1), the most favoured nation provisions of this Agreement
shall not apply to advantages accorded by a Party pursuant to

~any convention for the avoidance of double taxation ("tax
convention®) or any other agreemeni or arrangement reiating to

.taxation.
TAX CONVENTIONS AND AGREEMENTS

Without limiting the application of paragraphs (1) and (2), nothing
in this Agreement shall affect the rights and'obligations under a
tax cdnvenﬁidn or other‘international agreement or arrangement, or
domestic legislation implementing such agreemgnt or érrangement,
relating to taxes; and, in the event of an inconsistency between
the provisions of " this Agreement and a tax convention, the
provisions of the tax convention shall prevail to the extent of the

inconsistency.
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APPLICATION OF PROVISIONS RELATING TO TRADE IN GOODS TO INCOME TAX
RELATED MEASURES

Subject to  paragraph (3), provisions of this Agreement
incorporating by reference rights and obligations of the Parties
relating to trade in goods under Article 11l of The General
Agreement on Tariffs and Trade and such Qtﬁer provisions of this
Agreement as are necessary to give effect {0 such provisions shaii

apply to the taxes referred to in paragraph (1) or paragraph (2).
EXPROPR IAT ION
A claim by a Party or an Inyestor of such Party that a tax measure

of another Party constitutes an éxpropriation shall be resolved

under Article of Part IV (Investment ,Promotioh and

‘Protection). The issue of whether such'tax is discriminatory shall
be réferred for resolution to the competent authorities‘under‘a tax
convehtion between the relevant Parties. |If the competent
authorities under the tax. convention do not'agree to consider -the
issue, or, having agreed to consider the issue, fail to resolve it
within a reasonable period of time, or if there is no tax

iconvention between the relevant Parties, the issue of whether such
tax is discriminatory shall resolve, together with all other issues
of the expropriation, under Article ___ of Part IV‘(Investment

Promotion and Protection), basing such resolution on the concepts
6f the non-discrimination provision of the OECD of UN Model Income .

Tax Treaty.
WITHHOLD ING TAX

Without limiting the application of the foregoing, and for greater
certainty, notwithstanding Article. 19 (Repatriation of Jnvestments‘
and- Returns) a Party may impose or collect a tax by withholding or

other means.
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USA EXPLANATORY NOTE

USA will develop additional language narrowing "the tax exception in
paragraphs (1) and (2) if the Basic Agreement is expanded to
include .provisions affecting services or service providers or to
contain provisions limiting the apblication of = performance

requirements.
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CANADA’s POSITION ON ARTICLE 20

EC _PROPOSAL

The more comprehensive approach incorporated in the EC proposal was
a welcome improvement on the draft Art. 20 in  document BA.12.
However, in our view, the EC proposal suffers from a number of

defects:

- paragraph (1) is not required with respect té taxation. These
obligations need not be restated, as sfmilar ob{igations found
in Art. 16 (particularly parag. (2) and (7) alfeady apply to
atl measures of a- Party affecting investors, including

taxation;

- the impqsition of MFN obligations on domestic tax legislation
and double taxation agreements (DTA’'s) last part of paragraph
(1) is inappropriate, since it ignores the balance achieved in
bilateral DTA's and makes the non-discrimination article they

contain irrelevant;

- the carve-out in paragraph (2) is insufficient, since it
appiies oniy with respect to paragraph (i) and not with respect
to similar obligations found elsewhere (e.g. Article 16) in the

Agreement ;

- the carve-out- found in sub-paragraph (2)(a) is too narrow, as
it should permit differential treatment among taxpayers in

circumstances other than thqse listed;

- the reference to"fiscal advantages and privileges" in sub-
paragraph (2)(b) is too narrow; all rights and obligations of a

DTA should be explicitly protected.
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U.S. APPROACH

Canada has a strong preference for an approach along the lines
proposed by the United States. The advantages of the approach, in

our view, are the following:

- it distinguishes between income and similar taxes on the one

hand, and other taxes on the other hand;

- it provides a clear and unconditional carve-out for current and
future taxes on income, capital gains and taxable capital of

corporations;

- it provides a complete carve-out for current and future double
taxation agreements; DTA's - would, appropriately so,

unambiguously prevail over the Agreement;

- in recognition of existing obligations under the GATT, the
carve-out explicitly excludes from its scope any provision of
the Agreement implementing obligations with respect to trade in

goods consistent with Article 11l of the GATT;

- it addresses the issue of exprdpriation in the context of

taxation;

CANAD |AN_AMENDMENT TO U.S. PROPOSAL

Canada supports the latest U.S. draft on July 24 1992, with the
exception of its provisions on expropriation (paragraph 5).. The
attached.document incorporates CDN's revised version of  paragraph

5.
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Canada considers that in order to' ensure that only genuine

»expropriatory tax measures are dealt with under Art.18 and 23, it

would be desirable that both Parties to the dispute first had the

opportunity to determine whether the contentious tax measure is

indeed tantamount to expropriation, or else a. bona-fide tax

measure. In our view, the competent authorities responsible for the

application of double taxation agreements should be required to
make a determination on the issue before resolution of the dispute
is allowed to continue under Art. 23. This would eliminate abusive.
claims made by investors regarding the expropriatory natuferof a

given tax measure.
Article 20

TAXATION

GENERAL EXCLUSION

Except as provided for in this.Article, nothing in this agreement
shall apply to taxes of the Contracting Parties. In the event of an
ambiguity or conflict between this Article and any other provision

of this Agreement, the provisions of this Article shall prevail.

TAX CONVENTIONS

Without limiting the application of paragraph 1, nothing in this

Agreement " shall affect the rights and obligationsu under any

. convention for the avoidance of double taxation (in this Article

referred to as a "tax convention") or other international agreement

or afrangement, or domestic legislation implementing such

agreement, or arrangement related wholly or mainly to taxes, and ,

in the eveht of an inconsistency between the provisions of this

- 'Agreement and any such convention, agreement, arangement or

legislation, ‘the provisions of the convention, agreement,
arrangement or legislation ‘shall prevail to the extent of. the

inconsistency.



- 64 -
APPLICAT!ON OF PBOVISIONS RELATING TO TRADE IN GOODS

Provisions of this Agreement restating or incorporating by
referencé rights énd 'obligafions of the Contracting Parties .
relating to trade in goods‘ under Article' 11l of the General
Agreement on Tariffs and Trade, and such other provisions of this
Agreement as are nécessary to give effect to those provisions,
shall apply to the taxes of the Cohtracting Parties to_the same
extent as does in Article 11l of the General Agreement'on Tariffs

and Trade.

APPLICATION OF PROVISIONS RELATING TO |INVESTMENT TO TAXES OTHER
THAN INCOME AND RELATED TAXES.

Subject to paragraph‘2, provisions‘in Part 1V of this Agreement
(investment Promotion and Protection) imposing national treatment
obligations or most favodred nation obligations shall apply to
taxes, other than taxes on income or capital gains or on the
taxable capifal of corporations, of the Contracting Parties, except

that nothing in that Part shal | apply to

(a) impose most' favoured nation obligations with respect to
advantageé accorded by a Contracting Party pursuant to a tax
convention or any‘ other agreement or arrangement relating

wholly or mainly.fo taxation; or

(b) any 'taxation measure ‘aimed at ensuring the equitable and
effective impositidn or collection of taxes excépt where the
measure arbitrarily discriminates between (investoré, goods or
services) of the Contracting Parties or arbitrarily restricts

benefits accorded under this Agreement.
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5. EXPROPRIATION

Provisions of this Agreement relating to exprbpriation shall apply
to a claim by a Contracting Party or an investor of a Contracting
Party that a measure expressed as a taxation measure constituted an
expropriation or nationalisation except where it has Dbeen
determined pursuant to this paragraph that a taxation measure'of a
Contracting Party is a bona—fide tax.Before an investor or a
Contracting Party may brihg such a claim, however, the issue of
whéther the measure is a bona-fide tax shall be referred for
determinatipn _ by the competent authorities under the tax
convention, if any, between the Contracting Parties involved. |If
there is no such tax convention or if the competent authorities‘do
not égree to consider the issue or, havfng agreed to consider it,
fall to resolve it within a period of six months aftér the
" refferal, or such iother period as may be agreed upon by the
;antracting Parties involved, the investor or tﬁe Contracting Party
. may bring such a claim under the appropriate dispute settlementv

provisions of this Agreement(1)-

6. WITHHOLDING TAX

Without limiting the application of the foregoing and for greater
certainty, notwithstanding Article 19 (Repatriation of Investment
and Returns) a Contracting Party may impose or collect a tax by

withholding or other means.

(1A cross-reference to this provision may be required in the

expropriation provisions of this Agreement.
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ARTICLE 21

ASSIGNMENT OF RIGHTS

(Dyf a Contracting Party, its desighated agency or a company or

enterprise incorporated in a Contracting Party other than an
[nvestor (the "Indemnifying Party") makes a payment under an
indemhity or ‘gﬁarantee given in respect of an Investmenf(a)A in
the Domain of another Contracting Farty (the "Hosf Party") or (3
acquires the rights and claims to such ‘an Investment, [as the
result of the complete or'partial default of the\lnvestor],(4)

the Host Party shall recognise

(a) the assignmentfto the Indemnifying Party by law or by legal
" transaction of all the rights and claims resulting from such an

Investment, and

(b) that the Indemnifying Party is entitled to exercise such rights
and enforce such claims by virtue of subrogation, to the same

extent as the original Investor(b)-

The Indemnifying Party shall be entitled in all circumstances to

(a) the same treatment in respect of the rights and claims acquired
by it by virtue of the assignment referred to in paragraph (1)

above, and

(b) any payments received in pursuance of those rights and
claims,as the orfginal \Investor was entitled to receive by
virtue of this Agreement in respect of the Investment concerned

and its'related Returns.
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(3) [Any payments received in non-convertible currency by the

‘Party]

indemnifying Party in Dursuancé of the rights and ciaims acquired
shall be freely available to the Indemnifying Party for the purpose

of meeting any expenditure incurred in the Domain of the Host
(6)

21.

21.

21.

21.

21.

21.

Specific comments

A asks for inclusion in para (1) a provision concerning the

_ rights of ‘the Investor in spite of a subrogation.
J suggests insertion of "and Returns".
EC asks for insertion of "otherwise".

CDN requests deletion pointing out that the Canadian Export
Dévelopment Corporation insures political risks, but not

commercial risks.

N asks for adding "provided that where ihitial Investment
approval is requfred any‘change of ownership of rights held by
a foreign Investor shall be apbroved by the Host Party in the
same way as the initial Investment" comprised in BA-6 but not

~retained here.

J can accept this provision since this could be interpreted as
a provision which intends to prevent restrictions on
expenditure in non-convertible currency. it is necessary,
however, to cliarify whether the transfef of any payments by the

assignment‘of rights come under Article 19 (1).
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[ARTICLE 22](1)

RELATIONSHIP TO OTHER AGREEMENTS

Where two or more Contracting Parties have entered into a prior

international agreement, or enter into a subsequent international

' agreement, whose terms in either case concern the subject matter of

Part IV and V of this Agreement, the terms of that ‘other
international agreement shall prevail between such Contracting
Parties to‘the extent that they are not less favourabie to the
Investor. ‘ B
[For the avoidance of doub{,'when an Iinvestor chooses to invoke the
terms of another international agreement .in accbfdance with
paragraph (1) above, Parts iV and V of this Agreement shall not
apply to the Investor’s activities under that other
agréement](2)~ - o - |

Specific comments

22.

22.

1: AUS and CDN reserve.

2: USA scutiny reserve.



PART V

DISPUTE SETTLEMENTS

[ARTICLE 23](1)

SETTLEMENT OF DISPUTES BETWEEN AN INVESTOR AND A CONTRACT ING PARTY

(1) Disputes between one Contracting Party and an Investor of another
Contracting Party concerning an obligation of the former under Part

IV of this Agreement, rélating to an lnvestement"bf the latter in

? _ the Domain of the former(z) shall, if possible, be settled

amicably.

(2) If such disputes can not be settled according to the provisions. of
paragraph (1) within a period of three months from the date at
which either Party to the dispute requested amicable settlehent,
the dispute shall, subject to paragraph 3 below, at the request of
the Investor concerned be submitted to international arbitration or

conciliation(3)-

(3) [An Investor that has submitted the dispute to the coﬁrts or
administrative tribunals of the Contracting Party that is a party
to the dispute, or that has submitted the dispute for resolutjon in
accordance with any previously agreed dispute settlement
procedures, shall not be able. to submit the dispute to
international arbitration or conciliation in accordance with the

terms of this Article](4)-

(4) Each Contracting Party which is or has become a member of the
Convention on the Settiement of Investment Disputes between States
and Nationals of other States opened for signature at washington on
18 March 1965 hereby consents to submit any dispute as defined in
paragraph (1) of this Article to the International Centre for
Settlement of Investment Disputes for arbitration or conciliation

under‘that Convention.




- (5) In caée the Contracting Party concerned is . not or. has not yet

(6)

(7)

become a ‘Contractihg State of the Convention referred to in
paragraph (4), the dispute may, at the «[choice](s)- of th?

Investor concerned, be submitted to:

(a) the International Centre for Settiement of Investment Disputes,
established pursuant to the Convention referred to in paragraph
(3) under the rules governing the Additional Facility for the
Administration of Proceedings by the secretariat of the Centre

(Additional Facility Rules); or

(b) an international arbitrator or ad hoc arbitration tribunal
established under the Arbitration Rules of the United Nations

Commission on International Trade Law (UNCITRAL); or

(c) an arbitral proceedings under the Institute of Arbitration of

the International Chamber of Commerce, Stockholm; or

(d) an international arbitrator or ad hoc arbitration tribunal

appointed by a special agreement(s)-

[In the event that the dispute is submitted to an international
arbitrator or ad hoc arbitration tribunal in accordance with
subparagraph (d) above and no agreement on the appointment of that
international arSitrator or ad hoc arbitration tribunal has been
reached within sixty days of the submission of this dispute, the

Investor may submit the dispute to (a), (b) or (c) above](7)-

[[A legal person](a) which has the nationality of one Contracting

Party and which before such a dispute arises is(s) controlled by
Investors of another Contracting Party shall for the purpose of
article 25 (2)(b) of the Convention referred to in paragraph (5)(a)
above be treated as an Investor of that other Contracting

Party](10)(11)~

[Each Contracting Party hereby gives its unconditional consent to

the submission of disputes to international arbitration in

accordance with the provisions of this Article](12)-

&
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(8) The awards of arbitration, which may include an award of interest,

shall be final and binding and shall be [enforced in accordance

with domestic Iaw](13)'

General comments

CDN cannot agree that disputes regarding tax matters be referred to an

International tribunal.

In order: to assist Canadian authorities in their consideration of
Article 23, the Canadian delegation seeks clarification of how Article
23 might be applied. For instance, the Canadian delegation would wish

to discuss the following questioné:

- Would all matters covered by Part IV be subject to arbitration
at the instance of an Investor? For instance, would public
measures taken .in situations covered by Article 17 (1) be-
subject to arbitral review?

, .

- In situations involving more than one Investor or potential
Investor, there is a possibility of multiple proceedings. How
would that eventually be addressed? Will there be provision for
the consolidation of proceedings? What would that provisions be

like?

- Some measures by Contracting Parties will affect both their own
Investors and Investoré of other Contracting Parties. That
could result in the same measure being \challenged before
domestic tribundls and before an international arbitrary
tribunal. How can the consistency of the findings in the

~different fora be ensured?

- If the Contracting Party has a<counterclaim against an Investor
seeking dispute settlement, will the Contracting Party be able

to choose fhe forum in which to bring that counterclaim?
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How will the place of arbifration be choosen? This will be
important because, other than arbitration under ICSID, the
place of arbitration will determine the léw under which
judicial control will be _exercised over the arbitral

proceedings.

AWill an arbitral tribunal be authorized to award the coéts.of

the proceedings? If so, on what basis?

Would Investors wfth dual nationality of ‘two Coﬁtracting
Parties be able to choose international arbi{ration to
chal lenge measures of one or the other of those Contracting
Parties? ’

How would the Investor/Host Contracting Party' dispute
settlement apply to sub-national governments in a federal

system?

What remedies will be available pursuant to arbitration under
Article 23?7 In some federations, the national government cannot

compel the sub-federal governments to make restitution.

What will be the relationship between dispute settlement under
Article 23 and dispute settlement under Article 247 For
instance, will Article 24 dispute settlement be available to
determine whether Article 23 dispute settiement is available?
what provisions will be made to cover situations where the same
measure is challenged or may be challenged under both Articles

23 and 24.

Specific comments

23.

1:

General reservation by some delegations.
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23.
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10:

11:
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USA asks for inserting:",interpretation or application of an

Investment agreement between a Contracting Party and an

"Investor, or the interpretation or application of an Investment

authorisation granted by a Contracting Party".

AUS and J do not favour USA suggestion.

USA asks for adding:"in accordance with paragraphs (4) and
(5)".' ’

SF requests deletion. USA supports retention.
SF suggests substituting with "request”.

SF asks for adding a new sentence reading:

‘"If no agreement on the appointment of that international

arbitrator or ad hoc arbitration tribunal has been reached
within sixty days of the request for such arbitration, the

Investor may submit the dispute to (a), (b), or (c) above".
SF suggests deletion in context with footngte 23.6.

J asks for replacing with "An Investor other than a natural

person”.
USA suggests insertion of:"owned or".

EC doubts on the nesd for this para. AUS and USA support

retention of this para.

AUS suggests following wording for this paragraph pending the
final draft of the definition ofllnvestor:. ‘

"An Investor which is not a natural person is incorporated,
constituted or otherwise organised in the Domain of one
Contracting Party and which before such dispute arises is
controlled by Investors of another Contracting Party shall for

the purpose of Article 25 (2) (b) of the Convention referred to

in paragraph (4) (a) above be treated as an Investor of the

fatter Contracting Party".
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J considers this para to be redundant. USA supports retention

" of this para.

AUS suggests substituting with:"enforceable in the Domain of
the Contracting Parties". To this AUS comments that the wording
would oblige CPs to make arbitration awards enforceable whereas
the present wording makes enforcement of such awards dependent

on and subject to domestic law, ie. the enforceability is at

the discretion of a CP and an Investor has no guarantee that

his awards could be enforced.
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[ARTICLE 241"

SETTLEMENT OF DISPUTES BETWEEN CONTRACTING PARTIES

Disputes between Contracting Parties concerning the interpretation
or application of this Agreement‘shall, if possible, be settled

through diplomatic channels.

If §uch a dispute can be brought wunder the proviéions of 'a
bilateral agreement between Contracting Parties, those provisions

shall prevail in relation to dispute settlement.

Subject to paragraph (2) above, if the dispute cannot be settled in
accordance with paragraph (1) above twithin 180 days],(z) except
as otherwisé provided in this Agreement, it shall,‘if one of the

parties to the dispute so requests in writing, be submjttéd to
dispute resolution under paragraph (4) below, unless otherwise

agreed between such parties.

Where‘ the dispute between the parties' hasv‘hot been settled
according to paragraph (1) above, and has not been submitted to
dispute resolution within 60 days of the request referred to in
paragraph (3) above, it shall be submitted, if one of the parties
to the dispute so requests inl writing, to an ad hoc arbitral
tribunal. . Such an ad hoc arbitral tribunal shall be constituted as

fol lows

(a) The party instituting the proceedings shall appoint one member

of the Tribunal, who may be its national or citizen;
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(c)

(d)

(e)

(f)
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Within 30 days of the receipt of notification of that

. appointment, the other party to the dispute shall, in turn,

appoint one member, who ﬁay be its national or citizen. If the
appointment is not made within the time limit prescribed, the
Party having instituted the proceedings may, within a further
period of 30 days requeét that the appointment be made in

accordance with sub-paragraph (d) below;

A third member, who may not be a national or éitizen of a party

. to the dispute, shall then be appointed between the parties to

the dispute. That member shall be the President of the
Tnibunal. If, within 180 days'of the receipt of the request
referred to in paragraph (3) above, the parties are unable to
agfee on the appointment of a third member, that appointment
shall be made, in accordance with sub-paragraph (d) below, at
the request of any party submitted within 30 days of the éxpiry
of the 180 day period'providéd for in this paragraph;

Abpoihtments pursuant to sub-paragraphs (b) or (c¢) above shall

. be made by the President of the International Court of Justice

within 30 days of the receipt\of a request to do so. If he is
prevented from discharging this task or is a national or
citizen of a party to the dispute, the appointments shall be
made by the Vice-President. |If the Iatfer, in  turn, is
prevented from discharging this task or is a national of
citizen of a party, the appointments shal! be made by the most
senior judge of the Court who is not a national or citizen of a

party;

Appointments made in accordance with sub-paragraphs (a), (b),
(c) and (d) above shall have regard to the qualifications and
experience, particuiariy in matters covered by this Agreement,

of the members to be appointed;

The Tribunal shall establish its own rules of procedure, unless
otherwise agreed by the parties to the dispute, and shall take

its decisions by a majority vote of iis members;
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(g) The arbitral award shall be final and binding upon the parties

"to the dispute;

. (h) The expenses of the Tribunal, including the remuneration of its
members, shall be borne in equal shares by the parties to the

dispute.

(5) ${3INotwithstanding paragraphs (3) and (4) above, in the event of

a dispute between Contracting Parties who are also parties to the
GATT or a GATT-related instrument, which could also be brought
under the provisions of the GATT or the GATT-related instrument
concerned, the parties to the. dispute, except where they have
agreed to an alternative procedure, shall, without‘pre]udicé to
thé initial application of'paragraph (1) above, settle the dispute
[according to the procedures provided for](4) in the GATT or the
GATT-related instrument concerned. Should a Contracting Party who
is not a party to the GATT or to a relevant GATT—reIated instrument
but who has made or.received a written request>und¢r paragraph (3)
above become a party to the GATT or that GATT-related instrument,
the dispute in question shall be resolved in accordance with
paragraph (3) above except where the partieé agree to an

alternative procedure.

General comments
CDN believes that consideration shouid be given to measures for

a) settlement of disputes involving more than one Contfacting

Party;

b) intervention. in dispute settiement by a Contracting Party not

party to the dispute; and
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until
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ensuring the consistency of interpretation given to provisions

of the Basic Agreement in dispute resolution. -

The question regarding. disputes arising from Protocols is deferred

discussion of Article 28.

- Specific comments

24,

24.

24,

24.

1=

Subject to scrutiny by all delegatibns. CDN scrutiny reserve

also concerns relationship between this Article and Article 27.

EC and RO reserve.

Finalisation of this paragraph awaits consideration of -the
trade related provisions. USA delegation ndtes that it may be
preferable to address the trade disputes ‘through. a dispute
settlement procedure as indicated in Room Docuement 18 of 16
June 1992.

AUS asks for deletion.
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PART VI

[CONTEXTUAL ]

[ARTICLE 25](1)

[GOVERNMENT CONTROLLED ENTIT1ES](?)(3)

Each Contracting Party undertakes that if it establishes or maintains a
government—-controlled entity wherever located and grants to any such
entity formally or in effect, exclusive or special privileges, such
entity shall conduct its activities iﬁ a manner consistent with this

Agreement. s

Specific comments

25.1: NL, EC, CDN, USA, RUF scrutiny reseryve.

25.2: EC proposed a new text with changed heading-as fol lows
"EXCLUSIVE OR SPECIAL PRIVILEGES

Each Contracting Party undertakes that if it grants to any
entity exclusive or special pfivileges, in the field of énergy,
such entity shall conduct its activities in a manner consistent

with this Agreement".

25.3: N has submitted its suggestion on Article 25, including new

- heading; which reads:
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“"GOVERNMENT PARTICIPATION

Any Contracting Party shal be free to participate ih energy
activities through direc_t participation by the Government or
through government-controllied Investors. Such Investors may be
granted exclusive or special privileges. in this respect. In
such cases thqy shall conduct this activities in a manner

consistent witﬁith[s Agreement."

Chairman’s conclusion

EC together . with AUS and USA prepare a new draft which should be
available for delegations in good time before the meeting of WG Il on

7-11 September 1992. This draft will be a basis for next negotiation.
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[ARTICLE 26](1)

OBSERVANCE BY SUB-FEDERAL AUTHORITIES

Each Contracting Party shall [take measures available to- it](2)‘ to

ensure observance of the provisions of this Agreement by the regional
and local governments and >’ authorities within its Domain.

Note

New text as suggested by AUS is based on CDN proposal and amended by
the Chairman. Original CDN wdrding read: "Each Contracting Party shall-

take [such reasonable] measures [as may bel available...".

Specific comments

26.1: USA reserve.

26.2: EC reserve.

26.3: EC wants inserted: other governmental .
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“in pursuance of]
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[ARTICLE 27](19)(20)

EXCEPTIONS

[The provisions of this Agreement shall not preclude any

Contracting Party from taking any action [ [which it consideré](1)

necessary for the purposes of pfotecting its public order, or

[human, animal or plant 1life or health, [or conservation of

(2)7(3) i i
exhaustible natural resources] ] ,or from taking any action

(4)its obligations under the United Nations

Charter for the maintenance of international peace and security,
[or](S)itS obligations under the Treaty on the Non-Proliferation
of Nuclear Weapons, the Nuclear Suppliers Guidelines and [ [of

international nuclear safeguards obligations, provided that such

S (6)shall not constitute disguised restrictions on
prohibitions] .

trade 7)or arbitrary discrimination as between Contracting

(8)(9) ;such actions shall be duly motivated and shall not

: (10)
be disproportionate to this end.]

Parties]

[A Contracting Party shall neither be obliged to supply information

nor be precluded from taking such measures as it considers

(11)
necessary in order to " protect its essential [defence]
(12)
interests.] :

The provisions of this Agreement shall not be construed so as to

' (13)(14) i
oblige any one Contracting Party to extend the . benefit

of any treatment, preference or privilege resulting from

(a) (15)the. membership to [or association, with](16)  any
(18) customs [or economic]1(16) wunion or

;existing'[or future] .
(18) to

a free trade area [or similar international agreement]
which any of the Contracting.Parties concerned is or may become

a party, or
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(17)

(b) [any regulation to facilitate frontier traffic]

27.

27.

27.

27.

27.

27.

27.

27.

27.

1

Specific comments

N reserve.
N reserve as paraphrasing of Art. XX (g) of GATT code is used
here in a difrerent context. Should be replaced rather with

"energy purposes".

CH suggests delétion subject to the purview of Part |V of this

Agreement. USA supports deletion.

EC suggests substituting with: "justified on grounds of public
morality, public policy or public security, the protection of
health and life of humans, animals or plants, the protection of
intellectual, industrial and commercial- property, or the
protection of national treasures, possessiné artistic, historic

or archaeological value,".

: . EC in context with footnote 27.4 suggests deletion.

~

EC suggests substituting‘ with: "its international nuclear
safeguards obligations or in pursuance of other issues of

nuclear proliferation. Such actions”.

J suggests deletion, and replacement with: "bbligations under -

other nuclear non-proliferation regimes".

RUF asks for addition of subpara. (j) of Art. XX and Art XII of
GATT. '



27.10:

27 .11:

27 .12:
27 .13:
27 .14:

27.15:

27.16:
27 .17:

27.18:

27.19:

- 84 -
EC final posifion reserved on para (1).
USA and EC ask for substituting with "security".
EC final positién reserved on para (2).
USA suggesté insertion:"most favoured nation".

EC suggests insertion:"to another Contrécting Party".

J reserved position and argued that since this Agreement should

be based on the principle of non-discrimination among the
Contracting Parties, the provision of exception of MFN
treatment with regard to customs union, etc ..., should not be

incldded. :
Left for later discussion. USA suggests deletion.

For consideration at next meeting.’

EC - a statement in the minntes of the_ concluding document

could subsfitute, if necessary, the ex—parégraph (4) concerning

a Community exception:

(4) In their mutual relaiions, Contracting Pafties which are
Members of the European Economic Community shall apply
Community fules 2nd shall not therefore apply the'rules
arising from this Agfeement except insofar as there is no

Cbmmunity rule governing the particular\subject concerned.

CDN believes that substantive and organizational changes are
required in Article 27. |t proposes the following illustrative

text as addressing those needs

(1) The provisions of this Agreement 'shall not preclude -any

Contracting Party from adbpting or enforcing any measures
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a) necessary to protect its public [order/morals];

b) necessary to protect human, animal or blant life or
heaith; .

c) relating to the conservation of exhaustible energy
resources if such measures are made effective in
conjunction with restrictions on domestic production or

consumption;

d) esséntial fo‘the acquisition or distribution of [Energy
Materials and. Products] in general or local short suppiy,
if such mea§uresoare consistent with the princible that all
Contracting-Parties are eotitléd to an equitable share of
the interantional supply of such [Energy Materials and
Products] and that any such measures that are inconsistent
with this Agreement shall be discontinued as soon as the

conditions giving rise to them have ceased to exist; or

e) necessary for prudential, fiduciary or consumer

protection reasons;

provided that such measures shall not constitute disguised
resfrictions' on trade or Investment, or . arbitrary or
unjustifiable discrimination befween Contracting Parties or
between‘ Investors of Contracting Parties. Such measures
shall be duly motivated and Shall not be disproportionate

to the stated end.

Nothing in this Agreement shall be construed

a) to require any Contracting Party to furnish any
information the disclosure of which it considers contrary

to its essential security interests;

b) to prevent any Contracting Party from taking any measure

which it considers necessary for the protection of its

essential security interests
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i) relating to the supply of [Energy Materials and

Products] to a military establishment;

ii) taken in the time of war or other emergency in
international relations involving the Contracting Party

taking the measure;

iii) relating to its obligations under the Treaty on the .
Non-Proliferation of Nuclear Weapons or other international
nuclear- non-proliferation undeftakings, or required by
national nuclear non-proliferation laws, regulations or

policies; or

c) to prevent any Contracting Party from taking any measure
in pursuance of its obligatidns under the United Nations

Charter for the. maintenance of international peace ahd

" security;

provided that any such measure shall not constitute a
disguised restrictions on trade or Investment and that any

such measure shall be duly motivated.

If a Contracting Party considers that any measure taken by

'another Contracting Party pursuant to paragraph (2)

constitutes a disguised restriction on trade or Investment
or otherwise nullifies or inpairs any benefit reasonably
expected under this Agreement, it may request consultations
with the Contracting Party‘ taking the measure. Such
consultations shall be'held promptly, and the Contracting
Party whose measure is the subject of the  consultations
shall give full and sympathetic considérations to the
views of the other Contracting Party and shallbexplain, in
as much detail as is consistent 'with its secufity

interests, the reasons for the measure. .



27 .20:

- 87 -

(4) No Contracting Party may invoke the provisions of this
Article to derogate from the requirements to pay
compensation pursuant to Articles 17 and 18 or to permit
the transfer of an Invéstment or Returns in accordance with
Article 19.

(5) The provisions of this Agreement shall not be construed so
as to oblige any one Contracting Party to extend the
benefit of any treatment, preference or privilege resulting

from

(a) the membership to or association with any existing or
future customs or economic union or a free trade area or
simitar international agreement to which any of the

Contracting Parties concerned is or may become a party; or
(b) any regulation to facilitate frontier traffic.
N suggests substituting whole Article with the following:

"The provisions of this Agreement shall not be construed so as
to oblige any one Contracting Party to extend to another
Contracting Party the benefit of any treatment, preference or
priVilege resulting from the membership to or association with
any existing or future customs union or a free trade area or
interim agreement leading to the formation of a customs union
or . a free trade area, unless also that other Contracting Party
is or becomeé a member to or associated with such customs
union, free trade area or inierim arrangement; provided that
the Contracting Party‘s membership to or asséciation with the
customs union, free trade area or interim arrangement has been

duly notified to the other Contractihg Parties."

To this N adds that other possible exceptions will have to be.
considered in view of the outcome of the discussion concerning
the handling of trade policy articles (the relationship to
GATT). '
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PART VI1
'STRUCTURAL AND_ INSTITUT IONAL
ARTICLE 28
RELAT IONSHIP BETWEEN THE AGREEMENT AND ITS PROTOCOLS

The Contracting Parties agrée that in order to give further effect
in detail to the objectives and principles of the Charter it will
be nécessary to negofiate sdmé appropriate Protocdls to this
Agreement; [fér adoption by the Governing Council in accordance
with Articles 29... and 30...,](1) Each Protocol  shall only
apply  to the Contracting Parties which enter into it. Any
Contracting Party may pafticipate in negotiations or enter into any

Protocol

[In the event of a conflict between the obligations of a

3)

Contracting Party under this Agreement and [its]

. . (4) under a Protocol, its obligations under this
obligations
Agreement shall prevail, except as otherwise provided in this
. (5)(6) . - '
Agreement ]
A State or regional economic integration organisation'shall not

become a Party to a Protocol unless it is, or becomes at the same

time, a Party to this Agreement.

Chairman’s note

The Chairman draws the attention to the fact that not all Articleé in

a Protocol need to be relevant for all Contracting Parties.

At the Chairman's request the Secretariat will prepare a message to the

Plenary summarizing the debate which took place quring the discussion

in WG 11 of 19/6/92 of Article 28 concerning the issue of whether and

'the extent to which Protocols éhould'be legally binding.
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General comments

N argues that this Article should specify that the BA, in addition to
being fully applied in Protocols, should also apply equally in areas,
if any, covered by the term [Energy Materials and Products], which are

not explicitly dealt with in any Protocol.

Specific comments

28.1: Pending discussion of Articles 29 and 30 and a clearer
- understanding of the impact of portions of those Articles on
this Article. ’ '

28.2: RUF requests additional sentence : "The Contracting Parties may
subsequently increase the number of Protocols concluded as fhé
need for them arises".

28.3: USA requesfs deletion.

28.4: USA suggests insertion of : "that may be established".

28.5: D asks for deletion.

28.6: EC general reserve.
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(1)
[ARTICLE 29]

GOVERNING COUNCIL

A Governing Council composed of one representative of each
Contracting Party is hereby established. The first meeting of the
Governing Council shall be convened by the Secretariat designated
on an interim basis under Article 31 not later than [one year](Z)
after the <closing date for signature of fhis Agreement in
accordance with Article 33. Thereafter, ordinary meetings of the
Governing Council shall 'be held at [regular] intervals to be
determined by the Council. | A '

Extraordinary meetings of the Governing Council shall be held at
such other times as may be deemed necessary by the Council, or at
the written request of any Contracting Party, provided that, within
six weeks of the request being communicated to them by the:
Secretariat, it is supported by at least one-third of the

Contracting Parties.

The Governing Council shall agree upon and adopt rnles of procedure
and financial rules for itself [and for any subsidiary bodies it
may establish within the scope of this Agreement] »as well as
the staff matters reférred to in Article 31 paragraphs (2) and (3)

below and the financial provisions governing the functioning of. the

Secretariat.

. ) o . (4)  avoid
The Governing Council {,while taking care to]

duplication and taking full 'advantage of the work and expertise of
. . ' . (5) «keep under
competent international or other bodies, [shall] :
continuous review the implementation of the principles of the
Charter, and of the provisions of this Agreement and the Protocols
6

and, in addition, [shall]
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(a)

(b)

(c)

(d)

(e)

f)

(g)

(h)

(i)
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pfomote in accordance with this Agreement and Protocols the -
coordination of appropriate [policies, strategies and](7)
measures to carry out the principleé of the Charter and the
provisions of this Agreement and Protocols, and [make
recommendations on] any other measures relating to this

Agreement and Protocols;

consider and adopt programmes of work to be carried out by the

Secretariat, in accordance with .this Agreement and Protocols;

[consider and approve annual ac%ognts and budget estimates in
, 9). .
respect of administrative costs] ’

consider and approVe the terms of any headquarters'agreement,
including privileges and immunities necessary for the
Secretariat to carry out its functions under this Agreement and

|

Protocols;

encourage joint efforts aimed at facilitating and promoting
market oriented reforms and modernization of energy sectors in
the countries of Central and Eastern Europe and the

[Commonwealth of] Independent States;

monitor the implementation of measures undertaken pursuant to
transitional arrangements in accordance with Article 42 with a
view to assisting any Contracting Party in meeting its

objectives and obligations ;

consider and adopt, as required, in accordance with Article 37

' of this Agreement, amendments to this Agreement;

consider and adopt Protocols together with amendments thereto;

[consider and undertake any additional action that may be

required for the achievement of - the purposes of this
(10) ,
Agreement].
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(12)  and every &5 years thereafter the Governing

Council shall review the functions remaining to it in the light

of the extent to which the provisions of this Agreement and

Protocols have been implemented. Following each review the

function specified in paragraph (4) above may be amended or

(13)
abolished by the Governing Council {[by a  wvote,] n
: 14)

acpordance with [Article 30.]

General comments

- .EC has a general reserve on this Article pending the clarification

of

a)
b)

c)

d)

the following issues:

the role of theﬁSecretarigt and of thevGoverning.Council,

length of life of Goyérning Council should normally coincide
with that of the Secretariat, ‘

need for a sunset clause for both the Governing Council and the
Secretariat, '

need to clarify the tasks of the Governing Council in relation
to Protocols (in particular paragraph 4(h), Article 28(2) and
Article 30(4) and (5). ‘

- J asks for clarification on “"programmes of work" in (4)(b).

' Specific comments

29.1:
29.2:

29.3:

29.4:

AUS, CDN and EC general reserve on whole Article 29.
EC suggests substituting with: “three months".

J reserve on the grounds that there is no need for subsidiary

‘bodies.

EC suggests deletion.

EC suggests replacing with: “shall".
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29.

29.

29.

29.

29.

29.

29.

29.

10:

11:

.12:

13:

14:
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EC suggests, in rélation to its footnote 29.4, substituting
with "and". ’

EC deletion.

EC proposes deletion.

EC suggests replacing with: “undertake".’

EC amends this subpara to read: "in respect of administrative
costs, consider and approve annual accounts and, before the
béginning of the budget year, budget estimates;"

AUS, EC, USA, J, reserve; an open-ended commitment.
RUF’suppOrts retaining this subpara.

EC suggests deletion.

EC proposes adding a new subparagraph which should read:

“(Jj)where appropriate, delegate, if economic and efficient,

‘the tasks of the Secretariat as far as possible to other

organisations or institutions on a contractual basis".

EC suggests replacing with: "Not later than 5 years after entry

into force".
EC delete.

EC suggests, in the context/of footnote 29.13, substituting -
with: "Article 30(2)".
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(2)

(3)

(4)

(5)

(6)

(7)

-y

ARTICLE 30
VOT ING
The Contracting Parties shall make every effort to reach agreement

by consensus on any matter requiring their decision, adoption or

approval under this Agreement.

The adoption of amendments to this Agreement shall be - by
(1) ,

[consensus] )

Procedures for adoption of amendments to any Protocol shall be

defined'in that Protocol.

[Decisions regarding funding principles for fhe Governing Council,
or other budgetary matters of the Counci [or the
Secretariat](Z)’ shall, subject to paragraph (1) above, be taken
by a qualified majority consisting of that proportion of thé
Contracting Parties which together contribute at least three
fourths of the funding to meet the administrative costs of the

(2) i
Council [and the Secretariat] unger Article 32 below].(3)

In all other cases, unless [a contrary intention -appears

herein]{#). decisions shall bgrtaken by a three fourths majority

vote of the Contracting Parties present and voting at the meeting.
of the Governing Council at which such matters fall to be decided.

For the purposes of this Article, "Contracting Parties present and
voting" means Contracting Parties present and casting' an

affirmative or negative vote.

Subject to paragraph '(4) above and paragraph ‘(8) below each

Contracting Party shall have one vote.
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With the exception of paragraph (4) above, no voting decision shall

(8)

be valid unless it has positive and expressed subport of a majority

of all Contracting Parties.

(9) [For the purposes of this Article a regional economic integration
organisation shall, when voting, do so in the following manner:

(a) in votes concerning this Agreement such organisation shall have
a number:of votes equal to the number of its member States
which are Parties to this Agreement;

(b) notwithstanding paragraph (3) above, in votes concerning a
Protocol such organisation shall have a number of votes equal
to the number of its member States which are Parties to that
Protocol.

In either case such organisation shall not exercise its right to

vote if its member States exercise theirs, and vice versa.](s)

General comments

CDN asks how to deal with new and unidentified Protocols.
Specific comments

30.1: J replacing with "3/4 majority vote".

30.2: AUS wishes to délete.

30.3: RUF reserved position on para (4).

30.4: EC suggests replacing with: "otherwise stated".
30.5: © EC reserved position on para (9).
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ARTICLE 31

SECRETARIAT

\

The Secretariat shall be composed of a Secretary General and such

staff as the minimum consistent with efficiency.

The Secretary General shall be appointed by the‘Governing Counci l,

initially for a period of max imum 5 years.

In the performance of their duties under this Agreement the
Secretary General and the staff shall be responsible to and report

to the Governing Council.

The Governing Council, aciing by majority, shall take all decisions
necessa}y for the establishment and the functioning of the
Secretariat iﬁCIuding the structure , staff levels and standard
terms of employment of officials and employees. The Secretariat
shéll carry out the functions assigned to it in this Agreement or
in ény Protocol and any 6ther -assigned to it by the Governing

Council, and shall seek to the éxtent possible the services of

~competent international or other bodies.

(5)

The Secretariat functions will be carried out on an interim basis
by .a provisional Secretariat until the entry into force of this
Agreement pursuant to Article 39 and the appointment of a permanent

Secretariat under this Article.
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ARTICLE 32

FUNDING PRINCIPLES

(1) Each Contracting Party shall meet its own costs of representation

at meetings of the Governing Council.

(2) Expense of meetings of the Governing Council shall be regarded as

an administrative cost of the Secretariat.

(3) [The administrative costs](1) of the Secretariat shall be met by

- the Contracting Parties by contributions payable in the proportion

specified in Annex [B]. -

Consideration will have to be given to Secretariat costs arising from
provisions in Protocols, and to the method of updating Annex [B] to

allow for changes in membership.

Specific comments

- 32.1: RUF . reserved position until the structure and nature of

administrative costs could be more closely defined.
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PART VI11

FINAL PROVISIONS

General comment

AUS, CDN and USA have a general reserve on "Governing Council® and
"Protocols" pending completion of the relevant Articlds (29, 28 and

1.18).
ARTICLE 33

S IGNATURE

This Agreement shall be open for signature by the States and regional

economic integration organisations signatory to the Charter at Lisbon
from [ ] to [ 1. '

ARTICLE 34

RATIFICATION, ACCEPTANCE OR APPROVAL

_This Agreement and any Protocol shall be- éubject to ratification,
acceptance ;or approval by States and by fegional economic- -integration
organisations. Instruments of ratificatidn, aéceptance' or approval

shall be deposited with the Depositary.
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[ARTICLE 35](1)

APPLICATION TO OVERSEAS TERRITORIES

(1) Any State or regional economic integration organization may at the

(2)

(3)

time of signature,‘ratification, acceptance, approval or accession
declare that the Agreement shall extend to all the territorjeé for
the international relations of which it is responsible, or to one
or more of them. Such deélaration shall take effect at the time the

Agreement enters into force for that Contracting Party.

Any Contraéting Party may at a later date, by' a declaration
addressed to the Depositary, extend the application of this
Agreement to other territory specified in the declaration. In’
respect of such territory the Agreement shall enter into force on
the nineﬁieth day following the receipt by the Depositary 6f‘such

declaration.

Any declaration made under the two preceding paragraphs may, in
respect of any territory specified in such declaration, be
withdrawn by a notification addressed to the Depositary. The
withdrawa|vshall, subject to the abplicability of Article 43(3),
become effective upon the expiry of one year‘after the date of

feceipt of such notification by the Depositary.

General comment

AUS might come back to this Article after finalisation of use of the

word Domain.

Specific comment

35.

1:

EC and N scrutiny reserve.
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ARTICLE 36

ACCESSION

This Agreement and any Protocol shall with the agreement by consensus

of the Contracting Parties thereto, be open for accession by States and

regi

onal economic integration organisations which have signed the

Charter from the date on which the Agreement or the Protocol! concerned

is closed for signature(1)-/ The instruments of accession shall be

deposited:-with the Depositary.

Specific comments

36.1:

(2)

(3)

(4)

EC suggests adding: "according to Article 33".

ARTICLE 37

AMENDMENT

Any Contracting Party may propose amendments to this Agreement.

The text of any proposed amendment to this Agreement or to any
Protocol shall be communicated to the Contracting Parties by the
Secretariat at least three months before the meeting at which it is

proposed for adoption.

Amendments to this Agreement which have been adopted by the
Contracting Parties shall be submitted by the Depositary to all

Contracting Parties for ratification, approval or acceptance.

Ratification, approval or acceptance of amendments to this
Agreement shall be notif.ed to the Depositary . in writing.
Amendments adopted in accordance with this Agreement shall enter

into force between Parties having ratified, approved or accepted
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them on the ninetieth day after the receipt by the Depositary of
notification of their ratifiéation, approval or acceptance by at
least three-fourths of the Contracting Parties to this Agreement.
Thereafter the amendments, shall ‘entef iﬁto force for any other
Party on the ninetieth day after that Party deposits its instrument

of ratification, approval or acceptance of the amendments.(1)

~ ARTICLE 38
ASSOCIATION AGREEMENTS

Where, in order to further the implementation of the:objectives and the
principles o} the Charter>or-the_provisions of this Agreement or any
Protocol, it is considered necessary or desirable by the Governing
Councii | feferred to 'in Article 29 to permit a State, Vinternatioﬁal
organisafion or regional economic integration organisation to associate
itself with.this Agreement and any Protbcol,,an Associafion Agreement
shall be submitted to the Governing‘Council for its consideration. Such
Association ‘Agreament' shall set  out clearly the rights,
responsibilities and limitations of associate status for that State or
ofganisation, it being agreed that differing limitations may be
applicable to different -States or organisations depending upon the
number of Protocols with which the’  State or orgahisation szhes to be‘
associated, the nature of such Protocolé and the Ievé! of association
envisaged by the associafing State or organiéation_an&-permitted by the

Governing Council.

ARTICLE 39

ENTRY: INTO FORCE

!
0

(1) This Agreement shall enter into force. on the ninetieth day after
the date of deposit of the thirtieth instrument. of ratification,

" acceptance or approval thereof.
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(2) For each Party which ratifies, accepts or approves this Agreement
or accedes thereto after the deposit of the thirtieth instrument of
ratification, acceptance, approval or accession, it shall énter
into force on the ninetieth day after the date of deposit by such
Party of its instrument of ratification, accebtance, approval or
accession. ‘ ‘

(3) For the purposes of paragraph (1) above,'any instrument deposited
‘by a regiona} economic integrafion_ organisation shall nof be
cbunted as additional to those deposited by member Statés of such

organisation.

[ARTICLE 40](1)
PROVISIONAL APPLICATION

[The signatories agree to apply this Agreement andv any amendments
thereto provisionally following signaturé, to the extent that such
provisional épplicatioh is not inconsistent with - their laws or
constitutional requirements pending its entfy into force in accordance

with Articles 37 or 39](2)-

Specific comments

40.1: CDN reserve.

N scrutiny reserve.
40.2: J suggests replacing the whole Article with

"(1) Any Signatory of this Agreement‘may notify the Depositary
that it will apply this Agreement provisionally to the extent
that the obligations of this Agreement are not inconsistent
with its national laws and regulations. ' ‘
(2) The Depositary shall inform all Contracting Parties and
- Signhatories of the notification made in accordance with

paragraph (1) of this Article."
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[ARTICLE 41](1)

RESERVAT IONS

No reservations may be made to this Agreement.

Specific comments

41.1: AUS and N reserve pending the outcome of the Norwegian proposal
of reservations in Article 16. '

CDN reserve subject to finalization of this Agreement.

-

[ARTICLE 421V

TRANS I TIONAL ARRANGEMENTS

(1) [It is recognised that due to differences in the way in which

Contracting Parties have managed the matters [the subject of this
Agreement](z) some Contracting Parties ([willl(3) be unable to

comply with [all the](4) proVisions of this Agreement immediately
upon entry into force thereof](s)(s)- [Therefore, a transitional
period of up to [ ](7)(8) years may;,subjéct to approval by the
Governing Council, be invoked by any1¢®) Contracting Party,
TN provided that a Note setting out the provisions with which it
cannot fully comply [together with110) a timetable for the
implementation of measuresA to effect complete compliance is
deposited with its instrument of ratification, acceptande or

approval in accordance with Article 34 apove](11)(12)-

(2) A Contracting Party which has invoked a transitional period shall

" notify the Secretariat

(a) of the implementation of any measures needed to effect

compliance;
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(b) of the need for any revision to the list of measures('3) for

which the transitional period has been invoked;

(c) of any application to the Governing Council to extend the

timetable for achieving compliance in respect of any particular
.. (14)
provision .

(3) The Secretariat shall circulate to all Coniracting Parties every
six months(15? the Notes referred to in para (1) above [revised

as appropriate]{16) to take account of any notification made

under sub-paragraphs (2)(a) and (b) above,and at the same time
hotify all Contracting Parties of any applications under

subparagraph (2) (c).

(4) The Governing Council shall review annually the progress. by
Contracting Parties towards implementation in accordance with
Article 29 (4), at the same time as it reviews progress under(17)

Article 16 (6). It may take steps to assist Contracting Parties in

facilitating implementation. Applications under subparagraph (2)(c)

above shall be subject to approval by the Governing Council.

Specific comments

42.1: J reserved its position and noted that if retained,
transitional periods should be kept as short as possible, and -
that progress toward fulfilment of Charter commitments should
be regularly monitored and evaluated.

42.2: EC suggests replacing with:"to which this Agreement relates".'

42.3: EC asks. for substftuting with "may".

42.4; EC asks for substituting with "some".
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42.

42.

10:

11:

12:

13:

14:

15:

16:
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CDN pointed out that first sentence .quotes the Charter and
seems to be redundant. RUF argues forfretaining first sentence

in the Article.

.EC requests for adding after thereof:"due to their need: to

adapt their economies to a market system".

RUF raises possibility of different durations of transitional

period for différent countries.-

USA requests filling in "one" year instead of a blank square-

bracketed place.

EC suggests'substituting with "such".

- EC asks for repiacing with:",the reasons for its inability to

comply. and".

RO reserved position with regard tQ the conditions required for

approval of a transitional period.

- *

USA asks for adding a new sentence:"The'Governing Council may
decide, in. acting on a request to invoke transitional
arrangements, to offer the invoking Contracting Party revised
terms on the implementation of measures needed fd achieve
compliance with this Agreemenf"r

EC asks for inserting:"for the implementation of provisions".>

EC suggests adding:",subject to the maximum period ﬁn paragraph

(1) above".
EC asks for inserting:"revisions to". v
EC suggests deletion.

EC suggests adding: "Article 5 and".
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ARTICLE 43

WITHDRAWAL

(1) At any time after five years from the date on which this Agreement

(2)

(3)

(4)

has entered into force for a Contracting Party, that Party may
withdraw from this Agreement by giving written notification to the

Depositary.

Any such withdrawal shall take effect upon expiry of one year after
the date of its receipt by the Depositary, or on such later date as

may be specified in the notification of the withdrawal.

[The provisions of this Agreement and any relevant Protocol shall

continue to apply to Investments made in the Territory of. a

Contracting Pafty as of the date when that Party’'s withdrawal from

this Agreement takes effect for a period of twenty years from such
date](1)-

Any Contracting Party which withdraws from this Agreement shall be
considered as also having withdrawn from all Protocols to which it

is Party.

Specific comments

43.

1:

N suggests deleting para (3) pointing out that if a country has
taken a step of withdrawing from the Chafter system, that
country will not consider it of a great importance to see to it
that the provisions of the BA and Protocols are édhered  to

after the withdrawal.



i
j
s

- 107 -

ARTICLE 44

DEPOSITARY

(1) The Government of the qutugese Republic shall assuhe the functions.:

(2)

of depositary of this Agreement.

The Dépositary shall }nform the Contracting Parties, in particular,
of:
(a) the signature of this Agreément, or Association Agreement and

the deposit of instruments of ratification, acceptance,

approval or accession in accordance with Articles 34 and 36;

(b)

(c)

S (d)

(e)

the date on which the Agreement, or Associatfon‘Agreement will

come into force in accordance with-Article 39;
notification of withdrawal made in accordance with Article 43;

amendments adopted with reépect to the Agreement, or
Association Agreement, their acceptance by the Contracting
Parties thereto and their date of entry into. force - in

accordance with Article 37;

any other declaration or notification concerning this

Agreement.
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ARTICLE 45

AUTHENTIC TEXTS

[The original of this Agreement of whiéh the English, French, German,

Italian, Russian and Spanish(1) texts are equally authentic, shall be

deposited:with the Government of Portuqal.](z)

In witness whereof the undersigned, being duly authofised to that

effect, have signed‘this Agreement(3)-

Done at [ ] on the [ ] day of.[ ].

Specific comments

45.1: J wishes to add Japanese language as the seventh language for
the authentic text or, if not accepted, to limit the number to

two or three (English, French and Russian).
45.2: D suggests ‘deletion.
45.3: D, subject to the footnote 42.2, suggests adding : "in English,

French, German, ltalian, Russian and Spanish language, of which

every text is equally authehtic, in one original, which will be

deposited with the Government of-Portugal.".
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Attached is a proposal from Canada which should have been added to the
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canadian Proposal

ARTICLE 16 PARAGRAPH 8 AND RELATED DEFINITION

A.
B.
(8)
(8
QLS[

Further to the undertaking recorded in BA14 Note 16.27 the
following is a definition for inclusion in Article 1:

"Key personnel:
A natural person or natural persons who will:

(i) provide advice or key technical services for an
Investment,

(ii) establish, develop, or administer an Investment,
in a capacity that is supervisory, executive or that
involves special qualifications that are vital to the
effectiveness of the Investment over and above the
qualifications required of an ordinary skilled worker.

The natural person and the Investor who makes or has made
the Investment may be one and the same."

Tn the Canadian view, however, Article 16(8) as currently
proposed, is deficient in that it commits Contracting
Parties only to allowing employment by the investor. We
pelieve there should also be a commitment to allow the entry
and temporary stay as well as work by key personnel as
defined in Article 1. That is the purpose of our additional
wording in 8(a) hereunder. We also consider it important to
i{nclude a commitment not to reguire labour certification
tests as in the proposed 8(bis).

" A Contracting Party shall, subject to its laws and

regulations relating to the entry, temporary stay [and work]
of natural persons:

(a) [permit] Investors of another Contracting Party who
have made [Investments in the (Territory] of the first
Contracting Party to employ within its [Territory] Key
Personnel of their choice regardless of nationality or
citizenship; grant entry into its territory, grant
authorigzation to temporarily remain and work therein,
and provide confirming documentation to Key personnel
of an Investor of another Contracting Party that
commite a substantial amount of capital to an
investment in its territory;

A Contractipng Party shall not reguire, as a condition
for temporary stay and work under paragraph

8(a), labour certification tests or other procedures of
similar effect, nor shall a Contracting Party maintain
or impose numerical restrictions in relation to the
entry and stay of natural persons under this Article.”
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Canadian Proposal 16(8)

canada would also prefer "examine in good faith" rather than
"favourably examine" and believe that "to enter and remain"
should read "to enter, remain and work temporarily".
Paragraph 8(b) would therefore read as follows:

"(b) examine in good faith requests made by natural persons
who are employed by Investors of another Con;ractlng
Party to enter, remain and work temporarjily in its

[Territory] for the purpose of engaging in activities
connected with relevant Investments."

-1



