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EUROPEAN ENERGY CHARTER ?. 31/92

CONFERENCE SECRETARIAT ; ' : i BA 13
: RESTRICTED
BA 13 reflects the state of negotlatlons in WG |1 as of 10.00 on 19

June 1992 and may therefore not contaln changes agreed to after 10.00.
19 June 1992
BASIC AGREEMENT FOR THE EUROPEAN ENERGY CHARTER
PREAMBLE '

The Partles to thls Agreement,

Having regard to the Charter of Paris for a New Europe sligned on
21 November 1990, . '

Having regard to thé Eufopean Enérgy Charter slgned In the Hague on 17
December 1991, '

Aware that all Signatorles to the European Energy Charter uhdertook to
agree a Baslc Agreement to place the commltments contained In that

Charter on a secure and binding International legal basls{

Desliring to establlish the structural framewo}k requlred_to;jmp[ement

the prlnCIplés enunciated in the European Energy-Charter;

Having regard to: the objective .of progressive Iliberalisation of

_Infefnatlonal trade and to ‘the prlnélple of avoidance of discrimination

in international trade,
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Having regard to the rlights and obllgations of certaln Contracting
Partles who are also partles to the General Agreement on Tarliffs and

Trade and Its related Agreements, as renegotlated from time to time;

Having regard to national competition rules concernlng mergers,
-monopolies, anti-competltive practices and abuse of dominant position

where these are already established:;

Having }egard to the competition rules appllicable to member states of
the European Community under the Treaty establlshing the European
Economic Communlty, the Treaty establishlng the European Coal and Steel

Communlity and the Treaiy establishing the European Atomlic Energy
Communlty; '

Having regard to the competition rules applicable to contracting

partles to the European Economic Area;

Having regard to the work In the Organlsatlon for Economic Co-operation
and Development - and  the United Nations Conference on Trade and

Development to Increase co—-operation between sovefelgh states on

competition matters;

Having regard to the Treaty on the Non-Proliferatlon of Nuclear
Weapons, the Nucleér Suppllers Guldelines "and the obllgations of

international nuclear safeguards;

Having regard to the .Increasing urgency of measures to protect the
environment, and to the need for internatlonally agreed obJectives and
criteria for.thls purpose; '

HAVE AGREED AS FOLLOWS:



PART 1

DEFINITIONS AND PRIHNCIPLES

ARTICLE 1

DEFINITIONS

For - the purposes of thls' Agreement unless the context otherwlise

requlres :

(1) “"Charter" means the European Energy Charter:

(2)

(3)

"Contracting Party" means a party to this Agreement;

(1)"Energy Materlals and Products", based on the Harmonised

System (HS) of the Customs Cooperatlon Councll and the Comblined

Nomenclature (CN) of the European Communitles, means the following

(2)
- Nuclear energy

- Coal, natural gas,
petroleum and
petroleum. products,

electrlic energy

items of HS or CN:

2612

(3)
[2845 10]
2844 10 - 2844 50
(uranium, thorium, plutonium and

their combinations)

Chapter 27 (except 2712)



HS or CN
(3)
- + Acycllic and cycllic [2901)
(3)](4)
hydrocarbons [[2902)]
. 3)
- Renewabie energy : [2207 20](3)
[2905 11]
(3)
[4401]
[4402]

(4) "Investment" means every kind of asset(S)(e)' which has been used,
or is used In connectlon with [the Implementation of the principles
of the Charter [and In accordance wlth the provislons of thls
Agreementj(7)(8)](g)' In  particular, though not. exclusively,

Includes any of the following:

: (10)
(a) [ianalbis. Intanaible] property and any_ other related

property rights such as mortgages, llens or pledges as well as
leases;

5 (11) shares 1In, and stock, bonds and debentures of, and any

: : (12)
other form of particlpation Inciu?lnq [minority forms]
13).
In, a company or business enterprise ’

to performance under contract

(¢) [clalms to money and ¢ S
; ( (15);

lalm
14)]

having a financlal value

' ; -~ _(18).
(d) [Intellectual property as defined In Jtem (12)] i

\

'(e) [rights, conferred by law or under'contract. to undertake any

commérclal activlity, Tncluding the search 'for, or the
cultlvation,7 extraction or explolitation  of natural

(17). . '
resources} ’

A change In the form In which assets are Invested does not affect
their character as investments [and the term "Investment" Includes
all investments, whether exlsting at or made after the date of

enfry fnto force of this Agreement (hereinafter referred to as the



"effective qate“)

(18) provided that with respect to Investments made

before the effective date and contlnulng'after the effective date, thls

Agreement shall only apply to matters affecting such Investments after
9)
the effective date]

(5)

(6)

; (2
[(b) any ({legal entlties] .

(20)

21

(22)(23)wactivities Associated wlth Investments” means activities

such as the organization, control, operation, malntenance and

disposition of legal entities or other faclllitles for the conduct

pf business; the making, performance and enforcement of contracts;
[the'acqulsltlon. use; protectlion and dlsposlthn of property of
all. kinds lncludlng inte!lectual property rights; the borrowing of
funds, the purchase, issuance, and sale of equlty shares and other
securitles; - and the pruchase’ of forelgn exchange for

(24)
Imports.}

"Investor" means with regard to a Contracting Party: |

. (a) natural persons having the cltlizenship or [nationallty of that

: (25) :
Contracting Party] In accordance with Iﬁs laws;

8) incorporated or constltuted under

the law In force In the [Terrltory] of that Contracting Party
[whether or not organlised for pecunlary galn or privately or

governmentally owned _ or controtlled and having [real
(27) activities within_"the [Territoryl of that

(29)

economic]

antrégtlng Partyil

: " (26)(28) g 15 -
(c) [any [1 | _entities] contro[led by nationals of that

Contractlng Party or by uleqal entitles incorporated or

constltuted under 6553 law In force In the [Territory] of that
Contracting Partyl - °



(7)

(8)

(2

(30)  provided that that natural persons or _ [legal
(26) are [not prohlibited by1(31) the laws of that

entities]
Contracting Party from making !nvestments In the [Territory] of
another Contracting Party In connectlon wlth Energy Materials
and Products, tor to trade In Energy Materials and_Products or
equipment or services related to’ the extraction, productlion,
converslon, treatment, carrliage or supply of Energy Materitlals

and Products In or to the [Territory]l of another Contracting
. (29) ] (32), .
Party]

(33) .

"Make Investments" means establishing a new Investment,
acquliring all or part of an exlsting Investment, and expanding
(34) 3

an exlsting Investment

“"Returns" means the amounfs ylelded by an Investment (in
pecuniary form or In klnd)( and In particular, though not
exclusively, Includes profit, Interest, capltal galns,
dividends, royaltles and fees, unspent earnings and other
remuneratlion of personnel engaged from abroad In éonnectlon
with that Investment.

“[Terrlitoryl" means In respect of a ContractlIng Pérty the
{Territory]l under Iits soverelignty, ‘It belng understood that
territory includes Iénd, internal waters and the territorial
sea, and the sea, sea-bed and Its sﬁbsoll over which that
Contract?ng Party exercises, In conformlty with international
law, soverelgn rlghté or Jurlsdliction. [With \respect to a
reglonal economic integration organisation which Is or becomes
a Party 'to this Agreement the term [Territory] shall be
construed as meaning the respectlive. territorles of those member
staﬁes of such .organlsat]on wh]ch are also Partles to thls
Agreement, to the\extenf of that organisation's competence In
the matters which are the subjJect of this Agreement in those

(36) -
territories] g



(10)

(11)

(12)

(13)

(14)

(15)

(18)

"Protocol" .means an agreement

(37)GATT" means GATT, Its related Instruments, applicable

term schedules and relevant Jurlisprudence Including reports of
dlspdte settlement Panels, agreements and decislons of the
Contracting Partles.

(37)nGATT-related Instrument® means an agreement,

arrangement, declslion, understanding, declaration, or other
Jolht'actlon pursuant to the General Agreement on Tariffs and
Trade. '

["Intellectual property" Is as deflned In Article 2 of the
Convent lon establishing the World Iintellectual Property

. ; ; (38
-Organisatlon, done at Stockholm, - July 1967]

"Energy cycle" means the .entire energy-chaln Including
[prospecting for, exploration, production, converslon, storage,

transport, waste disposal and dlistribution and consumpt lon

of](39) the various forms of energy and the decommissioning

and treatment of energy-related physical structures.

["Environmental Impacts" means any effects of activities In the

energy fleld (natlonal or transboundary) on the environment,

Including human- health and safety, flora, fauna, soll, alr,

water, climate, landscape and historical monuments or other
T . (40) (41)(42)

physical structures] N

(43) entered Into by any of the

Contracting Partles under the ausplces of the Charter In order

to compliement, supplement, extend or amplify the provislons of
this Agreement to speclflic sectors or categorles of activity
comprised within the scope of thls Agreement, Including areas

of cooperatlon referred to in TlItle I11 of the Charter.

"Freely convertible currency™ means a currency which is widsly

: (44)
traded in International forelgn exchange markets [and]

widely used In International transagiions.




mmen

Item (9) deflines "[Terrltoryl". However, for ease of reading, as a

temporary measure, the word "[Térrltory]“ has been  kept In the text of

the document.

S”Qs; Ific comments

General scrutlny reserve.

The delegations were asked to forward to the Secretarlat thelr

concrete proposals for adding or deleting Individual I[tems of
the Harmonlzed System as currently indicated here In advance of
the first autumn meeting of WG Il. To thls end the Secretariat
will, upon request, provide delegations a copy of the Comblned
Nomenclature of the European Communitles In French. The next
discussion on theﬁdeflnitlon of [Energy Mater'lals and Products]

will be conducted on baslis of those recommendations.

CDN suggests Inclusion of'uranlum, uranium compounds- and heavy
water only.

J asks for deletion.
CDN scrutiny reserve.
USA and CH suggest inserting : "owned or controlled, directly
or indirectly, by Ilnvestors of cne Contracting Party in the

[Territory]l of another Contractlng Party".

AUS suggests Inserting : "owned or controlled, dlrectly or

Indlrectly, by Investors of one Contracting Party".

USA . suggests deletlon and Instead adding : "In the energy
fleld",

CH reserve.



1

.9

.10:

.11

.12

.13:

.14:

.15:

.16:

17

.18:

.19:

J suggests substituting wlth : ““exploratlion, productlon,

converslion, storage, transport and distributlion. of Energy

Materlals and Products".

A asks for replacing with : “movable and Immovable".

USA suggests adding for clarity at an appropriate place : "a
company, equity or debt".

J requests clarliflcatlon and examples on minority forms.

“EC suggests adding: "having Its principal place of buslness

within the [Territory] of a Contracting Party".

- USA suggests adding : "and assoclated with an Investment".

CDN requests that clalms to money In connectlion with commerclal
contracts for the sale of goods and services or licences to "
provide services should not be Included.

CDN does not consider appropriate the Incluslon of Intellectual

propefty In the definltlon of Investment.

A suggests substituting with:"rights to carry out economic
actlvitlies based on a concesslon or other rlghts for the search

for, the cultivation, extraction or exploitation of natural
resources"”.

J. argues that "effective date" should be the date when the

“Investor ‘s country or the country where Its Investment is mads,

enter Into the BA, whldhever Is the latest. Deferred to a later

stage dependant on discussions on Article 39.

A suggests réplacing with: *, even If a new authorlzatlbn Is
required”. '



.20:

.21

N
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CDN Is of that oplinlon tha{ definltlons should not establish
substant Ive obligations, so the square bracketed part should be
placed to Part IV of BA e.g. to Article 16 as a new para
reading:

"This Agreement applies tb all Investments, whether exlIsting at
or made after the date of entry Into force of this Agreement
(hereinafter referred to as the "effective date") provided that
with respect.to Investments made before the effectlve date and

continuing after the effectlve date, this Agreement shall only

apply to matters affectling such Investments after the effectlive
date."

CDN proposes replaclhg the whole item (4) with the followling

Investment

1. Investment of an I[nvestor of a Contracting Party means an
Investmqnt that Is owned .or controlled directly or

fndirectiy by an Investor of such Contracting Party.
2. For the purposes or paragraph (1), an Investor owns or
controls and investment indlrectly when he has a

determining Influence on the management of such Investmenf.

3. Investment conslsts of

a) a business enterprise located In the [Territory]l of

another Contracting Party that |Is controlled by such
Investor;

b) equity of debt securities of a busliness enterprise located
in the '[Terrltory] of another Contracting Pérty, or any
Interest In such enterprise that ent!tles the owner to
share in the Income or profits.or to share in the assets on

dissolution;



c)

d)

e)_

a)

-1

real estate or other tangible property located In the

[Territory] of another Contracting Party;

a loan to a buslness enterprise located In the [Terrlitory]
of another Contractlng Party made or guaranteed by an

afflilate of such busliness enterprise;

Interests arlsing from the commltmeﬁt of slgnlflcanf
capital lﬁ the [Territory] of another Contracting Party to
a2 major projJect or permanent commerclal presence In that
[Territory] related to (1) contracts Involving the presence

of the Investor’s property |In [Territory] of another
Contracting Party (é.g., concesslon agreements, turnkéy or
construction contracts) or (il) contracts where the
remuneration dependé substantlally on the production,

revenues or proflts of a business enterprlse.

For greater 'clarity, Investment excludes the following

-klnds of Interest

clalmé to money that arlise solely from

i) commerclal contracts for the sale of goods or services
by a Inatlonal or entlity in the [Terrlitory]l] of one
Contracting Party to a buslness enterprise in the
[Territory] of another Contractling Party; - ‘

i) the extension of credlt In connection with a commercial

transaction (é.g. trade financing); or,
ill) any other claims to money;

and. that do not Involve the kinds of Interests listed In

paragraph (3);



b)

c)

a)

b)

c)
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any loan to a buslness enterprise other than a loan between

affiliated buslness enterprises descr|bed In paragraph (3)

(d); and

bonds, treasury bllls, or any other kind of debt secﬁrlty

Issued by a Contracting Party, Including those Issued by

regional or local governments or authoritles of a

Contracting Party.

"Equlity or debt securlties" includes voting and'nonfvotlng_

shares, bonds, convertlible debentures, stock options and

warrants.

"Business enterprise" means an enterprise that has, or In

the case of an establishment thereof wlll have

i) a place of business;

i1) an Individual or Indlviduals employed or self employed

In connectlion with the buslness; and

I'I'l) assets used In carrylng on the business, and

that Involves a financial commltment for the purpose of

commercial gain.

"Enterprise" means any entity cdnstltuted_.or organlzed
‘under applicable law, Including any corporation, trhst,

partnership, sole proprleforshlb, JoInt venture or other

assoclatlon.



1

.22

.23:

.24:

.25:

.26:

.27 :

.28:

.29:

.30:
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J conslders It to be very difficult to admit any activities,
which come under “"domestlc dlerect Investments" In its Forelgn
Exchange and Forelgn Trade Control Law, to be counted .as
"Activitles Associated with "Investments", If NT without

exceptions |Is accorded to these activities.

CDN seeks a much clearer understanding of what |Is to be
Included under the deflnltion of "Actlvities Assocliated with
Investmetns”. For Instance, Is it Intended that "organization,

control, operation, malntenance and disposition of legal

~entlities" cover the structure and composition of the governing

bodies of corporatlons ? if so, Is It Intended that where a
Contracting Party permits companles Incorporated In other
Jurlsdlciions to operate through branch offlices (not
subsldiaries), most-favoured nation treatment wéuld prevent - It
from requlrlhg that forelgn—owned"dohestlcally-lncorporated
companies have a certaln number of Its cltizens on the board of
directors? Is the reference to "the makling, performance and
enforcement of contracts" Intended to require the Contracting

Parties to Intervene more actively In commerclal contracts ?

J argues that this should probably come under the deflnltlon
"Make Investment". -

-AUS asks for replacing wlith "or who are permanently residing".

J asks for replaclng elther with "company" or"entity" so as to

Include bodies which both do and do not-have legallty.
USA suggests substltuting with : "substantial business".

USA asks-for Insertion of "owned or".

- A suggests deletion.

USA can accept last clause starting "provided that" and ending

by the end of this para, but sees no need for It.
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1.31: N reserve, subject to substltuting "not prohibited by" wlth -

"competent”.

1.32: CON proposes replacing subparagraphs (b) and (¢) wlth the

following text

“b)

c)

d)

i)

1

Iv)

such Contracting Party or an égency thereof;

a local or reglonal authority or government of such.
Contracting Party, or an agency of such authority or

government; or

an entity ultimately controlled directly or Indlrectly

through the 6wnershlp of voting Interests by
such Contracting Party or an agency or agencles thereof;

one or more local or regional authorlties or governments of
a Contracting Party, or an agency or agencles of such
authority or government; '

one or more natufal' persons having he citizenshlp or
[natlonall;y of that Contracting Party In accordance with
5).

(
Its laws] )

any combination of persons or entities descrlbed in (1),
(1) and Ci11); .

that makes or has made an Investment.

To

thls CDN adds that "Investors" should have a more

substantive connection to a Contracting Party than required by

the

'currentldeflntllon. Legal entitlies controlled dlrectly of

Indirectly by nationals of states not slignatory to the Baslc

Agreement should not be Included In the definlition of Investor.



.33:

. 34-:

.35

.36:

.37:

.38:
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USA suggests adding here or In Article 16 the following text

"Each Contractlng Party reserves the rlight to deny the
advantages of thls Agreement to a legal entlty If cltzens or
natlonals of a non-signatory country control such entlty and If

that bntlty has 'no substantlal business actlvities In the
[Territoryl] of the Contracting Party In  which 1t Is
organlized; or the denylng Contracting Party doés not maintain
normal economlé-relatlons with the non-signatory. country the

natlonals of which contro! such entity."
J:asks for expanding the current definltion by adding

a) “altering the Intlal obJective of an exlIsting Investment";

b) *“establishing of a branch, factory or other buslness place,
as well as substantlal alteration of the type or the
obJectlve of business thereof;"

c) "money lending".

CDN may with to discuss thls as It applles to amounts ylelded
“In kInd" once Working Group |1 has discussed the trade

provisions of Baslic Agreement.

EC will propose a new text.

References of GATT and GATT-related instruments as currenctly
drafted In Iltems (10) and (11)' are overlapping and wlll be

reworked after the discusslion of trade related Articles.

AUS supported by USA suggests adding : "and shall also lnclude'
confldentlal Informatlon (including trade secrets and knowhow)

clrecult layouts and seml-conductor:chlps and unregistered trade
marks".



1

1

.39:

.40:

.41:

.42

- 16 —

AUS suggests substltutlné with : “planning stages, design,
exploratlion, exploltation of national resources, production,
conversion, storage, transport, distribution, wutllisation,
rehabilltatlon, decommissioning and waste hand!Ing and disposal
of". This change Is a broader descriptlon of the whole cycle

and allows for coverage of renewables. "

USA suggests revised text of the followlg wordlng
“Environmental Impacts" means any majJor actions slignificantly
and adversely affectlng the quallty of the human environment
due to the effects of activities In the energy fleld (natlonal
or transboundary).

RO suggests replacing with:

"Environmental Impact" means any significant adverse effect on
the environment resulting from the activities In the énergy
fleid (natlonal or transboundary). Such _effect on the
environment Includes an effect on human health and safety,
flora, fauna, soll, alr, water, climate, landscape and
historical monuments or other physical structures or the

Interaction among these factors.\

Although AUS prefers the current deflnition over the USA

suggestlon (FN 1.40), It Is stlil!, In Its VIew{ too narrow. AUS
considers that the |Iist of actlvitles covered should be
Illustrative rather than = definltive. In addittion, the

definitlon should encompass references to both human and non-.

human concerns. To meet these conce}ns AUS suggests replac]ng

wlith _

' “The ‘environmental Impacts of the energy fleld are any
effects of .activities in thét fleld (national of
transboundary) on the- natural environment (includling all
l'tving and non-living aspects, climate and landscape) and
the human environment (Including health, safety, quallity of

.life, and the cultural and aesthetlic environment)";
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1.43: CDN suggests insertlon of "or Instrument whether or not legally

binding".

1.42: CDN asks for replacing with: "or".
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ARTICLE 2

OBJECTIVE OF THE AGREEMENT

The objJective of thls Agreement Is to establish a legal! framework In
order to promote long-term cooperatlion In the energy flelid, based on
mutual benefits and complementaritles, In accordance wlth the

objectives and the principles of the Charter.

Chalrman’s note

Negotiations finlshed.
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ARTICLE 3

PRINCIPLES

Deleted
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1)
[ARTICLE 4]

SOVEREIGNTY OVER ENERGY RESOURCES

The Contracting Partles recognise stats soverelgnty and soverelgn
rights over'energy resources. In éccordance w{th and subject to Its
International legal rights and obligations, each State holdé In
particular the rlghts fo declde thq geographlcal areas withln Its
[Territory]l to be made avallable for exploration and development of
Its energy resources and the optimallisation of thelr recovefy and the
rate'at ﬁhlch they may be depleted or otherwlise explolted, to speclfy
and enJoy any taxes, royaltles or other flnanclal payments payable by
virtue of such exploratlon and exploitation and to regulate the

environmental  and safety aspects of such exploration and development
within its [Territory].

ifl mmen t

4.1 : USA reserve.
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ARTICLE 4A

ACCESS TO RESOURCES

The Contracting Partles shal!l facllltate access to and.develobment of
energy resources by Investors by formulatlng transparent fules
regarding “the acquislitlon, exploration and development of energy
resources. They shall apply such rules [on a non-dlscriminatory

basis1(1) In accordance with this Agreement, particularly Article 16,
and any relevant Protocol(2),

| mment

Finallzation of both Articles (4A and 4B) dependant on satlsfactory

‘completion of trade and Investment Artlicles, as well as Articles 26 and
28, '

1fi mment
4A.1: USA scrutiny reserve. Preferentially to be replaced with "on
the baslis of national treatment".
J reserve.
"4A.2: It s noted that the relevant Protocols would affect the

appllicatlion of ‘such rules by only the Partles to thils Protocol.

'
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[ARTICLE 4B3(1)
ACCESS TO MARKETS

(1) The Contracting Parties wlll strongly promote access to local and
lexport](2) markets for the disposal of [Energy Matertals and
Products] on commerclal'terms and undertake progressively to remove
barrlers to trade. [Energy Materials and Products] orliglinating from
any Contractling Party shall be glven [non—dlécrlmlhatory] access to
markets In other Contracting Parties in accordance wlth thls
Agreement and any relevant Protocol. Similarly, and In particular
In accordance wlth Artlicle 16, Investors of one Contracting Party
shall not be excluded or restricted from entering and operating In
the-market of ano@her Contractling Party.

(2) The Contracting Partles agree. to work to alleviate market
distortlons and barrlers to competition In markets in the energy

[sector/cycle/fleld]. [ln_general, price formatlon shal! be based
on market principles](3),

See general-comments in Artlicle 4A.

N and RUF acceptance of this Article subJect to changes belng

considered in Article 4A which also parallel Charter text.
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Specific comments

4.1: EC scrutiny reserve dependent on an outcome of negotliations on
trade Artlicles.

4.2: J suggests replacement with the word "International".

4.3: J scrutliny reserve.



(1)

(2)
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PART 11

MARKETS
[ARTICLE 53(1)

L IBERALISATION AND NON-DISCRIMINAT ION

1

(2)contracting Parties undertake to remove progressively the

barriers to trade with each other 1In [Energy Materials and

Products] and [related equipment and servlces](3) In a manner

cons|stent with thelr other International obligations so as to
achleve the [greatest possible degree of1(4) [iberalisation
In the market(5),

In  particular, Contracting Partles [undertake] (8) (p
relation to [Energy Materials and Products] and [related

equipment and services] (3):

() (Mnot  to [increasel (8) custom dutles and other
charges nor to introduce new quantitative restrictions or
measures .havlng simllar effect on Imports or exports as
[from the date of entry Into forcel (9) of this

Agreement;

(b) (10)not to apply any customs dutles, charges or other
regulations relating to Importatlon or exportation In a
discriminatory manner as between 6ther Contracting Parties,
provided that Contracting Parties may take action accordling
to established International criteria aga[hst unfair

trading practlces;

(c) not to apply Internal laws, taxes, charges, standards or
other regulations In such a manner as to treat domestlic
products or services more favourably than slmllar products

of other Contracting Partles.
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General comments
USA will forward a complete alternative text for handling the GATT
Issues based on the "Reference approach". The text wlil be clrculated

to delegations during the summer, In good time for the next meeting of
WG I! on 7-11 September 1992.

Speciflc comments

5.1 : CDN, J, N genéral reserve on whole Article.
A . .
5.2 : AUS reserve, SF scrutiny reserve.

5.3 : Subject to Definitlons.
5.4 : N délete.
5.5 : N éupported by RUF asks for adding: *“observing -in particular

the principles contained In the Afticle 11",

5.6.: Deferred to later discusslon.

5.7 : PL . asks for balance by Introducing a "restructuring clause"
permltting to relintroduce tarlffs or . charges In case of
restructuring industries or heavy unemployment. Polints out that

translitlional arrangements provislons are not clearly sufficlent

here.
5.8 : N suggests replacing with "Institute or maintaln".
5.9 : N asks for simllar language as used In Article 16, suggests

replacing with: "after the signature".

5.10: PL reserve pending the discusslion on Article 27.
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ARTICLE &6 (1)

PROCUREMENT POLICIES

(8)Each cContracting Party shal! ensure that non-governmenta |
entitles wfth excluslve rights and government entitles (hereinafter
referred to as "Awarding Bodies") responsible for the award of
contracts for the supply of works, equlpment [or services] wlth
respect to any matter the subject of. thls Agreement wlith the
exceptlon for energy dellvered to energy entlties apply criterla In
awarding such contracts which are [obJectlive and](2) transparent
[and "do not discriminate on grounds of natlonality]¢3). [iIn
particular, the conditions regarding ellgibllity or Invitations to
tender for contracts for the supply of works above flve mllllon ECU
in value and of equipment above 400,000 ECU In value shall not be
such as to place suppliers or contractors of one Contracting Party
at a disadvantage when ¢ompared to suppliers or contractors f}om
any other Contracting Party [Including the Contracting Party in
whose [Territory] the contract |Is to be performed](3)1(4).
Except In clreumstances which are objJectively Justliflable,
[such1(5) contracts shall be awarded on the basls of open
competition, to which end each such Awarding Body shall glve
effective publicity to, and allow such time as is reasonable In the

clrcumstances for the submisslon of tenders ‘for, such contracts by

. suppl!lers or contractors from the other Contracting Parties.

(2)

\

Contracting Partles shall not permlt .the relevant entitles to
circumvent this Article by splitting cdntracts or usling speclal
methods of calculating the value of contracts,

Note

Subj

ect to USA alternative redraft.
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(UsSA, J, EC):
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Clarification of first sentence needed, In

partlcular “non-governmental entity"..

(CH): If services are included a more evolutive clause
should be adopted.

(UsA) « The reference - to clrcumstances which aré
"objectlively justiflable" introduces elements of
Judgement iInto thls Article which should be
elimlinated. All contracts shall be awarded on
the basls of. open competition. GATT Government
Procurement Code may apply to parastatals.

Lf mme

6.1: _ CDN, USA, J, AUS reserved position on whole Article.

6.2: EC suggests deletlon.

6.3: RUF reserved positlion.

6.4: EC suggests deletlon.

6.5: ' EC suggests replacing with: "under national rules or

Internatlonal obligations, major".
6.6: Left for later discussion as the procurement pollicies are still

under negotiation at the GATT.
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[ARTICLE 71(1)

[ INTELLECTUAL PROPERTY](2)

[Each Contracting Party-shall, subject to paragraphs (2) and (3)
below, afford protection under Its domestlc laws no less favourable
than the protection it applies to ité own nationals or to .the
natlionals 6f any [Contracting Party](3) -wWith respect to
intellectual property entailed in or created aé a result of alli
activities carrled ouf pursuant to this Agreement in Its

[Territoryl by Investors of other Contracting Parties.](4)

[Without prejudice to paragraph (3), Contracting Parties who are
not parties to the Parls Convention on the Protection of Induétrlal
?roperty (1967 Stockholm revision) ("the Paris Conventlon") or the
Berne Convention on the Protection of Lliterary and ATtlsflc Works
(1971 Paris revislon) ("the Berne Convention") agree to apply
protection equlvalent to at  |east the minimum(3) required by

those Conventions to the matters subJect of this Agreement.](6)

[In the event of the adoptlon of an agreement, within the framework
of the Uruguay Round of the General Agreement on Tarlffs and Trade,
on the Trade Related Aspects of Intellectual Property (hereinafter
referred to as the “TRIPS Agreement"), the level of protection to
be afforded under paragraphs (1) and (2) above shall In the case of -
Contracting Parties who are signatories of the‘ TRIPS Agreement
equal at least the minimum levél provided for by thls where the .
TRIPS .Agreement provides for a higher minimum level 6f protection
than that afforded under the Parls and Berne Conventions under
paragraphs (1) and (2) above. [In the case of Contracting Parties
not party to the TRIPS Agreement, propqsals shall, In the event of’
Its adoption, be considered for ensurlng an'equlva!ent levél of
protectlon for Intellectual property covered by- the terms of thls

Article in the [Territory] - of such Contracting
Partles](7)(8)3(9),
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(4) Without prejudice to paragraphs (1) to (3) above, In relatlon to

any Informatlon of Industrlal or commercial value, which Is secret

information, and In respect of whlich reasonable steps have besn

taken to malntain such secrecy, each Contractlng Party shall ensure

that Its domestic laws provides means for the natural and legal

persons lawfully In control of such Information to prevent its

disclosure, acqulisition or use without their consent In a manner

contrary to honest commercial practices.

mm

J argues fhat para (3) and (4) should be discussed after the concluslon

of TRIPs negotliatlons. "Secret Information" In para (4) should be
clarifled and defined in the text.

Ifi

mmen

CDN general reserve pending review of the relevant conventlons
to which CDN does not adhere.

EC suégests replacing the whole Article with following
shortened text: E

"Each Contracting Party shall ‘ensure effective and adequate
protectlion of iIntellectual, Induétrfal and commerclal propert}
rights according to the appchabie Internatilonal conventlons,
and particularly  the Berne Conventlon for the proiectlon of
literary and artistic works (Parls Act of 24.July 1971) and the
Parls Convention for the prdtectlon of 'Industrlal property
(Stockholm Act of 14 July 1967)". |

AUS suggests replacing with "other country" to strenghten this

. non-discrimlination clause.
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USA suggests deletion of para (1).

CH suggests Inserting "level™,

. AUS argues that-the ?arls-and Berne Conventlons are silent or

deflicient on some Issues which would seem to be Important In
the Energy Charter context (e.g. patent ‘terms, excluslons from
patentability, protection of computer programs and Integrated
clrcults, enforcement of Intellectual property rights). This
could be addressed In an Ahnex (max 2 pages) of key standards
fgr the protection of Intellectual property (e.g. patents,
copyright, incl. computer programs, .Integrated clrcults,
designs, trade secreis and trade marks).

CH suggpéts replacing with the following text:

“Contracting Partles who are not party to the TRIPs Agreement
shall accord, in the fleld of Intellectual property covered by
this Arflcle, a level of protection equlvalent to the level
provided for by the TRIPs Agreement where It provides for a

hlgher minimum level of protectlion than that accorded under the
Parls and Berne Conventlons".

AUS suggests replacling with the wording
“Contracting Partlies not party to the TRIPS Agreement‘ shall
comply with the substantlive provisions of that Agrgement".

Discussion on para (3) was ‘deferred. Chalrman suggests that
the substance might be moved to an'accompanylng document which
could be negotiated by Contracting Partlies.
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[ARTICLE 83(1)

COMPETITION

The Contracting Partles agree, subjJect to their exlIsting
internatlional rights and oblligatlions, to work to alleviate market
dlsfortions and barriers to competlition in the extractlon,
broduétlon. conversion, treatﬁent, carrlage (Including

transmisslon, distrlbution and marketing) and supply of [Energy

Materlals and Products] In relevant markets, Insofar as they may

affect trade between Contracting Partles.

Contracting Partles shall ensure that within thelir Jurlsdiction

they have and. [enforcel(2) such laws, as _are necessary and
appropriate to address unllateral and concerted anti-competitlive
conduct(3) |n the areas covered by thls Agreement.

[Where Contracting Partles already have such laws, tHelr scope,

Interpretation or Implementation shall not be affected by this
Article](4),

(5) contracting Parties with experlence In applying compet!tion

rules shall glve full conslideration to provldlng,'upon request and
within avallable résources, technlical assistance on the development

and Implementation of competition rules  to other Contracting
Partles.

Contracting Parties may co-operate in the enforcement of thelr
competition rules by conéultlng and exchangling Information, subject
to IImitations Imposed by laws regarding disclosure of lhformatlon,

confidentliallty and business secrecy.: :



s 3D s

I f a Contracting Party consliders that any specified

(5)

anti-competitive practice carried out wlithin the [Territory] of
another Contracting Party |Is adversely affecting an Important
Interest, ~ the Contracting Party may notify and request
consultations with the other. Contracting Party. The notifying
Contracting Party shall Include, in such notices and consultations.
sufficlent Information to permlt the other Contracting Party to
Identify the antl-competitive activities that are the subjJect of
the notiflication. '
Upon recelpt of a notlification under this Article, a -Contractling
Partyﬁ [may consider whether to Inltlate (6) action within Its
natlonal jurisdictlion Iincluding, where appropriate, addltlional or
expanded enforcement agtlvltles](7) to rémedy the anti-
competitive activities ldentiflied In the notificatlon.

(6) [The procedures set forth in paragraph 5 above shall be the
exclusive means of resolving any dlsoutes that mayvy arise over the
Implementation of this Article.](8)
ifi mmen

8.1 N scrutiny reserve on whole Article.

8.2 USA scrutlny reserve.

8.3 EC, GB suggest insertion of "and exploltatlive abuses".

8.4 Contlhgency reserve by J and USA. USA Is- considering, |if

necessary, to submlt a particular wording to the Secretarlat.
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Article 42 could contaln an approprliate reference to the notlon

of paragraph 8.3. To the attention of the Transitlonal

Subgroup.
AUS proposes Inserting of "legltimate".

N suggests replacing with "shall seek". EC wlll propose a

compromlse text Incorporating N suggestlon and current text.

General scrutiny reserve on new para (6).
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ARTICLE 9

MONOPOL IES

Deieted.
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ARTICLE 10
[STATE AID3(T)

~1) [State ald shall not be granted [to energy Industries or through
| the prices of [Energy Materlals and Products] wlth the object of
distorting competlition In . trade between the Contracting
Parties](2), Ald granted for other purposes should be granted In

a manner which minimlzes such distortion].(3)

2) The Contracting Parties shall ensure transparency in the area of
public aid, Inter alia by reporting annually on the total amount
and the distribution of the ald.glven and by providing, upon

request, Information on ald schemes.

3) [The prbvlslon of capltal financing by a Contractling Party ‘to
enterprlises owned In whole or In part by the Goverhment of that
Contracting Party shall not constitute subsidisation to the extent
that the finance is provided on terms (including return on fundsf
substantlally equivalent to the terms on which the enterprise might

reasonably expect to recelve capltal flnancing If 1t were In ‘the

private sector].

General comments

The further dlscussion pending a new drafting of the "Reference
Approach*. '

Specific comments

10.1: A suggests elimination of thls Article and substance to be
moved to Article 8. Furthermore the current wording requlres
redrafting e.g. along the lines of the recent EC and EFTA free

trade agreements with.some Eastern European countries.
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2:
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N suggests replacing with "when preventing the use of

environmentally more benlgn energy sources".

KIR suggests replacing para(1) with
"State ald to energy industries shall be granted In a manner

which minimizes the distortion of competition In trade among
the Contracting Parties".
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PART 11}
OTHER PROSPECT IVE
LARTICLE 117(1)

TRANSPORT AND TRANSIT

Each Contracting Party [shall take the necessary measures to
facilitate](2) the transit through Its [Territory]l of [Energy
Materlals and Products] from the [Territory]l .of another
Contracting Party to ‘the tTerrltory] of .a thlrd Contracting
Party or to or from port fabi]ltles in its [Territory] for
Ioédlng of unloading, wlthout dlistinctlon as to the orlglﬁ,
destination or ownershlip of suéh [Energy Materlals and Products] or
discrimination as to the pricing on the basls of such distinctions,

and without lmposlng any unreasonable delays, restrictions or
charges. '

(3)contracting Partles shall encourage relevant entities to
cooperate In:

(a) modernising translt networks necessary to the supply of [Energy
Materlals and Products}];

(b) the development and operation of transport Infrastructure.

'serving the [Territory] of more than one Cohtractlng Party;

(c) measures to mitigate the effects of the Interruption In the

supply of [Energy Materléls and Products];

(d) facllltatlng the ~connectlion to high-pressure transmission

plpelines and the synchronous lntercbnnectlon of hlgh—voltage‘
transmission grlds(4),
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(3) (3)(7)Each contracting Party undertakes that Its provisions
relating to [transport of [Energy Materlals and Products] and the
use of harbour faclllties](5), hlgh-pressure transmission
plpelines or hlgh-voltage transmlission grids shall treat [Energy
Materials and Pfoducts] who!ly or partly orliginating In or destlined
for the [Terrltory]l] of another Cohtractlng Party, In no less
favourable a manner than Its provlslons treat such materials and
products wholly or partly originating In or destlined for -:lts own'
[Terrlitoryl, except If otherwise provided for In an exlisting
international [agreement](6),

(4) (D1n  the event that access to existing [high-pressure
" transmission pipelines or hligh-voltage transmission grids](8)
wlthin a Contracting Party cannot be obtalned [on commercial terms
for transit of energy from another Cdntractlng Party to a third
Contracting Party, the Contracting Partles shall not pféce
obstacles in the way.of establlshlng flnancially and economically
viable new capaclty-subject to thelr applicable teglslation, inter
alla on safety, technical standards, environmental protection and

- land use](9) . '

(5);A Contracting Party through whose [Territory] [Energy Materlals and
fProduéts] transit [through hligh-pressure transmission plpelines or
fhigh—voltage transmission . grids](10) from the [Terrltoryl of
fanother Contracting Party to the [Territory] of a third Contracting
gParty or to-or from port facilities In its [Territory] for loading
;Or unloading shall notlin the event of a dispute over the terms and
iconditlons of that transit Interrupt nor permit any entlty subject
to Its * [Jurisdiction]{11) to Interrupt the existing flow of
é[Energy Materlals and Produéts] until after [the dispute has been
%referred to the Governing Councl!l and the Governing Councl! has
%had](12) adequate time to seek conciliatlon between the partles
éln dispute.
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(6) (3)The provislons of thls Article shall not require a Contracting

Party to take action [- other than the protectlon of exlsting flows
— which It demonstrates to the other Contracting Partles concerned
would endanger Its] (13) [security of] (14) energy supply,
quallty of service and the most efflclent development and operation -

of all parts of Its electriclty and gas systems(15).

Speclfic comments

11.

11.

11

11

11.

11

11.

11.

CDN, AUS, N, J and AIB general reserve on whole Article.

Chalrman will return to thils at concluslion of discussion.

USA scrutiny - reserve. EC condltional reserve. subject to
withdrawal of USA reserve.

.3 : GR reserve.

.4 : Chalrman wllt Inform.the Bureau about this Inclusion,
USA reserve pending further Instructions from capital.

.§ : AUS asks for substltutlng with "Iaw"._

EC may prepare additional language reducing any possible doubt

that this provislion does not requlre third party access.

AUS asks for replacing with : "faclilities for the transport of

[Energy Materlals and Products] and harbour faclllitlies".



11.

11

11.

bR

11.

11

11

.10:

.12

.14

.15:
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GR suggests substituting with : “for transit of energy from
another Contracting Party, the flrst Contracting Party shall,
If requested, attempt to resolve the Iissue - including If
appropriate by considering fhe possibllity of new capaclty
belng established - .in accordance wlth Its applicable

leglslation, Inter alia on safety, environmental protection and
land use". '

AUS suggests deletlon. RUF supports.
SF supported by S and CH requests substituting with "control".

General reserve by J, N, USA, AUS and A. Chalrmap noted that
the appropriate form of conciltiation procedure could be
discussed In the context of Article 29 but asked AUS, USA, RUF

to come up with a compromlse solution.

A suggests replacing with : "whlch - apart from exlisting supply
flows and contractual relatlohs to be maintalned - proves to
endanger [ts own".

RUF and AUS reserve.

RUF suggests adding the following text
", subject to the requirement, that the relevant policles,

measures and practices In the fields covered by this Article

are not applied In a mannef whlch causes disturbances to the

principles of the present agreement, woul I d constltute a means
of discrimination " between the Contracting Parties or Its
Investors, or ’caﬁse ser lous damage to exlstlﬁg contractual
relations ln_the flelds covered by_thls Agreément or td the
trade flows, and that such relevant policles, measures and
practices shall be discontinued as ‘soon as the condltlons

glving rise to them have ceased to exlIt".



— 41 -

Chalrman’s note

Work has been compl!eted on this Artlicle In WG Il and I|s belng referred

to Plenary.
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ARTICLE 12

TRANSFER OF TECHNOLOGY

(1) The Contracting Partles agree to promote In accérdance with their
laws and regulatlons access'to and transfer of technology on a
-commerclal and non-discriminatory basis to assist effectfve trade
and Investment and Itb Implement the objJectives of the Charter,

subjJect to the provisions of Article 7.

(2) Accordingly to the extent necessary to give effect to paragraph
(1), the Contracting Partles shall ellminate exfstlng and create no
new obstacles for transfer of technology, In the fleldlof [Energy
Materials and Products] and felatéd_equlpment and services, subject

to non-proliferation and other International obligations.

‘Chairman‘s not

Negotlatlons finished.



(1)

(2)

(3)
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ARTICLE 13

ACCESS TO CAPITAL

(M Each Contracting Party shall accord to Investors of another
Contracting Party access to capltal! markets no less favourable than
that accorded In |Ilke sltuations to Its own Investors or to
Investors of any othe} Contractling Party or of any thlrd state wlth
respeét to the borrowing of:- funds and the Insurance and sale of
equity shares and other securitles In connectlon with extractlon,
productlon,; converslon, treatment, carriage or éupply of [Energy
Materlals and Products]. Nothing In this Article Is Intended to
impalr the abllity of flnanclial Institutlions to establlish and apply

thelir own lending practices based on market prlnclplesﬁ

(2)[Each Contracting Party shall provide the fuliest possible
access to publlc credits, guarantees and Insurance for Investors In-
ext;actlon, production, converslion, treatment, carriage or supply
of [Energy Materlals and Products]1(3), |

The Contractling Parties shall seek to the greatest extent possible
to take advantage of the expertise and to support the operatlons of
relevant International financial Institutions In moblllsing private

Investments in connection wlth the éubJect matter of this
Agreement. '
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(Rl mm
13.1: J scrutiny reserve on para.(1).
13.2: J and A scrutiny reserve on para (2).

13.3: Deferred to later discusslon.
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[ARTICLE 147(1)
ENVIRONMENTAL ASPECTS

(1) The Contracting Partlies shall strive to minimise harmful effects on

the environment of all aspects of -the Energay Cvycle {in an

economlically and environmentally sound manner Jn_order to move
;Qwat 5'§u51ajnaglg development . To this end they shall
(a) téke account of nvironm | ncern t h the

formulation and implementation of their energy policies,
incli dln n ropr i | | instrum

y
(b) promote market-oriented price-formation Including a fuller

flection Vvironm f

(c) promote an energy mlx that minimises In an economically

acceptable waY the negative Environmental Impacts of the Energy

Cycle having particular regard to the encburagement of
renewable sources;

(d) promote the dissemination of information on environmentally

sound energy policles, practices and technologies to promote
public awareness among consumers on Environmental Impacts of
thelr behaviour 1In relation to energy use_and consult with
+ . each-other on how to promote such awareness most effectively,
Such promotion may Include IabgllUm;_gchemes for informing thé
public about comparative environmental effects of energy

consuming products avallable on the market;

i \ 3
(e) encourage favourable conditlons for the transfer and

dissemination of technology which will reduce harmful

Environmental Impacts of all aspects of the Eneray Cycle;
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(3)
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(f) promote the use of best available enerqy technologies not

entailing excessive costs;

(g) promote the transparent assessment of Environmental Impacts of
energy Investments projécts at an early stage and ensure
iransparency In thelir legal and administrat!ve requirements;

(h) Implement . approprliate research and development activities

Including with respect to  renewable sources and _ the

internalisation of énvlronmentai cost In the energy prices;

(1) promote internationally awareness and Information exchange on

Contracting Parties‘environmental programmes and standards that

relate to the energy sector and on the Implementation of these

rogramm nd standard

Actlions of the Contractlna Parties relating to the envlronmgg:

shall be based on the principles that Dreventlve action should be

laken, that environmental damage should as a priority be rectifled
at source, and that the polluter should pay. '

The Contracting Parties shall ensure consistency between their

energy poliéies and International environmental agreements to whlch
they are parties.

‘Specific comments

14.

1:

The whole Article is pending conslderations In capltalé;

The Secretariaf has recelved N and USA new proposals on
this Article. Since the suggested changes are rather
extensive they are not split Into footnotes on each sub-

paragraphs but for reasons of clarity Included In full.
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N proposal

(1) The Contracting Parties shall minimize harmfull effects on
the environment of all aspects of the Energy Cycle In a fe,

economlically and environmentally sound manner In order to move

towards sustalnable development. To thils end they shall

(a) r t n t m
' nt of wh rmulatin
thelr energy poilcles, including an approprlate

mix of pollcy Instruments;

(b) establish markets which facllitate a more fully
internalisation in energy prices of
nvironmental n h
In _the country 1Itself and, In the case of

nsboundar lution, 1 ther ries;

(¢) through International cooperation  and by

barmonlslng measures as approprlate, take Into
account the differences In.environmental impacts

and _abatement costs between countries when

internalising environmental costs;

(d) implement pollicles that minimize In  an
economically acceptable way the negative
environmental Impacts of the Energy Cycle having

particular regard to the encouragement of a

wider use of renewable sources;
(e)' promote the dlssemlinatlion of Informatlion .on-

envlranmentally sound energy polléfés, practices
and technologies to pfomote publlc awareness
among consumers on environmental impacts of
thelr 'behaviour In relation to energy use and
consult with each other on how to promote such

awareness most effectlively;
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(f) encourage favourable conditlons for the transfer

and disseminatlon of Information on technology

which will reduce harmful environmental Impacts

of all aspects of the Energy Cycle;

(g) promote the use_bf the most energy efflclent and
environmentally benlan technologles ihat are
economically viable; ‘

(h) promote the transparent’ assessment of
environmenta! impacts of energy Iinvestments
projects at an igggggﬁiﬁlg stage and ensure
transparency within 'thelr_ legal and

administrative framework;

1)y - Implement appropriate research and development
activities lIncluding with respect to renewable
energy sources and the Internallsation of

environmental costs In the energy prices;

hH promote internationally awareness and
information exchange on - Contracting Partles"’
environmental programs aﬁd standards ihat refate
to the energy sector and on the Implementation

of these programs and standards:

(2) Actions of the Cohtracflng Partles relating to the

environment shall be based on the precautlonary principle and

the polluter pay principle and that environmental damage should
as a priority be rectifled at sourcs.

(3) The Contracting Partles shall ensure conslstency between
thelr enefgy policles and Internatlional _agreemenis to which

they are parties and ensure cooperation In order to assess and

Implement cost effectlve pollcy optlons to achleve loint

objectives of eneragy éfffciencv and environmental protection.
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N explanatory notes

In N opinion certain principles and Issues of genera! nature must

be reflected in Article 14. These are

- the precautlonary principle,

- the polluter pay prlnclp]e,

- the principle of Internallsation of environmental cost in

"energy prices,

- the allowance for differences In the scale of
environmental cost coverage |In energy prices due to
differences In environmental Impacts of the energy system
and related abatement cost between countries,

- cooperation to allow for cost-effectlve measures to be

undertaken across sectors and national boundarles,

Information exchange on relevant Issues.

In sub-paragraph 1(¢c) N mentions the need for Iinternatlional
cooperation on the Issue of internallsing environmental cost In
energy prices. Thls does not however necessarlly mean that N

suggests the establ Ishment of a new body or institution.

Environmental Iissues relating to the énergy sector have a
central part in the Energy Charter. N hence emphdslzes the need
to reflect environmental [ssues both In the Baslc Agreement and
in the different sectér protocols. N position on how to deal
with these issues is as follows : Environmehtal Issues of
principal and general nature §houlﬂ be' dealt with In.-the Baslc
Agreement. More sector speclfilc eﬁvlronmental Issues should be
dealt with In the relevant sector protocols. Other
environmental Issues which are common to more than one sector
protocol should be dealt with Iln the protocol on  “Energy

Efflcicency and Environmental Aspects of Energy Systems".
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USA proposal

(1) The Contracting Partlies shall str}ve to Iimlt harmful effects
on the environment of all aspects of the Energy Cycle In an
economically sound manner. To this end each Contracting Party’
should seek to take into account, In accordance wlth its
domestlc policy and consistent with Its other international
obligations, the following general princliples with regard to
environmental aspects of thelr domestlc energy systems.
Contracting Parties are encouraged to cooperate with a view to

Implementing these general obligations

(a),conslder environmental concerns through the formulation and
Impiementation of their energy pollicles -Including an

approprlate mix of policy lnstrumenté;

(b) promote mérket—prlce formation -ln the energy sector and
promote research In appropriate fora on methods to quantify

and approprlately recognlize environmental costs and
benefits;

(c) promote national energy pollcles that reduce In an

economically acceptable way negative environmental Impacts;

(d) promote the dissemination of information on environmentally
sound and economically efficient ehergy policies practices
'ahd technologies in order to increase publlc awareness of
the environmental Impacts of energy use and ways to requce
adverse Impacté and consult with each other on how to

promote such awareness most effectively;

(e) encourage favorable cqndlilons for the commerclal transer
and dissemination of technology'whlch will feduce_harmful
environmental impacts of gll aspects of fhe Energy Cycle
taking account of Ithe need for adequate and effective

protection of Intellectual Property rights;
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(f) encourage the fermulation and Implementatlion of policies
that foster Innovation In the research and development of
environmentally sound énd economlically efflclenct energy

technologles, including renewable energy resources;

(g) promote transparency In assessment programs " of
environmental Impacts of thelr energy Investment at an
early stage;

(h) promote Internatlionally awareness and Informatlion exchange
on Contracting - Partles’ environmental programs and
standards that relate to the energy sector and on the

impliementation of these programs and standards.

Contracting Parties should, where feaslible - and economical ly
Justified, seek to adopt precautionaly approaches to
environmental problems assoclated with energy systems and to

rectify such problems at the source.
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USA explanatory notes

The draft seeks to preserve the splrit and thrust of the current

text, but to resolve certaln problems and awkward formulations that

had been noted during review In Washington.

Speclfically-:

(1) A revised chapeau makes clear that the obligations are of a

(2)

general, rather than specific nature, that they pertalin to
energy and the environment and that they are not meant to

céndltlon the Partlies’ obligét]ons contracted In environmental
policy fora,

b) Comblnes the Intent of (b) and (h) of current draft.
Emphaslzes 'the need for " research ln' the area of
approprlate, non-tradé distoring methods of Internalizing

environmental costs in price formation.

C) As revised, encourages the Partles to promote domestlc
policles that reduce negatlve env!ronmental Impacts.
Original wording ralses serlous soverelgnty and trade
concerns. about the mechanisms needed to fulfill these
requirements, |

d) Labelling schemes best conslidered a trade Issue.

f) Encourages research into approprléte technologles,

including renewable energy sources.

h) Former (i).

Emphaslzes adoption of precautionary approaches fo problems
associated wlth enefgy systems rather than the broad
environmental statement that Included "precautionary principle"
and "polluter pays". The revised version Is conslistent with

language. in the Framework Convention on Climate Change.
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(3) Eliminated. Paragraph In the current draft could be ‘Interpreted
.to mean thls agreement must be conslistent with International
environmental agreements. Baslc Agreement should be squarely
focused on trade and investment Issues, with general parameters
on environmental issues tq serve as gulding princliples.
Speclfics should be left to Internatlonal env!ronmental

agreements.
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(3)

— 54 -
ARTICLE 15

TRANSPARENCY

Each Contracting Party undertakes that laws, regulations, Judiclal
decislons and administrative rullngs and standards of general
application which are made effectlive by that Contracting Party and
which relate .to the product lon, Iimport, export, conversion,
distribution or use of [Energf Materials and Products}(2) shali

be made public promptiy In such a mahner as to enable other

Contracting Partles and Investors to become acqualnted with them.

Agreements made between governments or governmental agencles of two
or more Contractling Partles whlch affect ‘Internatlonal trade In
[Energy Materials and Products] between Contracting Partles shall
also be published.

[The provisions of paragraph (1) above shall not requlire any
Contracting Party to disclose conflidential Information In such a
way as to Impede law enforcement or otherwise be contrary to the

publlic Interest or to law, or to prejudice the legltimate

‘commercial Interests of particular publilc  or private

enterprisesj(1),

Each Contracting Party undertakes to nominate and pubilsh detalls
concernihg a central enqulry point to which requests for
informatlon abdut relevant Jlaws, regulations, judiclal decislons
and adminlstrative rulings may be addressed and to communicate
thege detalis to the Secretarlat established under Article 31, for

pfovislon by the Secretarlat to ény Investor on request.
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Note

Subject to USA alternative redraft.

USA asks provisionally for Including a commitment to provide an
opportunity for Investors to comment beforé the adoption of additional

regutations having general effect.

L f mment

15.1 :. CDN would prefer wording closer to GATT provislons If
possible. _

15.2 : USA asks for insertling "and Investment”.
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PART |V
INVESTMENT PéOMOTION AND PROTECTION
ARTICLE 16

PROMOT ION, PROTECTION AND TREATMENT OF INVESTMENTS

(1) Each Contracting Party shall in accdrdance with the objectives and

(2)

principles of the Charter and the provisions of thils Agreement
encourage and create stable, [equltable](2), favourable and
frahsbérent conditlons for Investors of [other3(2) Contracting
Parties to Make Investments In Its [Territory]. ISuch condlitlions
shall lhclude a commitment to accord at all tlmes to investments of
Investors of [other](2) contracting Parties fair and equltable
treatment. Such Investments shall also enjoy most éonstant
protection and security [and.no Contractlhg Party shall In any way
impalr- by unreasonable or discrimlnatory measures their management,
maintenance,- use, enjoyment or disposall(3). in no case shall
such Investments be accorded treatment less than that required by
international law, Including that Contracting Party’s International
obllgations.: [This Part shall not derbgate from the duty of each
Contracting Party to observe anyvbbllgatlons it may have entered
into with regard to Investments of Investors of any other
Contracting Party to the exfenf that they are more favorable than
those accorded by thls Part](4),

(5)Each contracting Party shall permit Investors .of other .

Contracting Parties to Make Investments In [ts [Territory}(6)

.on a basls no less favourable than that accorded(7) [to Its own

“Investors1(8) .or to Investors of any other Contracting Party or

any third state, whichever Is the most favourable(9) subject to

the provislons of paragraphs (3) to (6) below.
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(3) (8INotwithstanding paragraph (2) above Contracting Partles may
malntain limlited exceptions to the obligatlions of paragraph (2)
which correspond to their domestlic legislation [in force on the

date of signature of this Agreement](1°), provlided

(a) any exception shall not be a greater departure from the
oblligatlions of paragraph (2) than that requlred by or speclfied
In the relevant [law or regulation]1(11)

(b) detalls of the relevant [laws, regulatlons and policies](11)
are avallable publicly In 1Ilne with Contracting Part[es‘
dbllgatlons under Article 15 of this Agreement [and are

provided In summary form In Annex [A] hereto attached](12).

[The rights and treatment accorded pursuant to any such exceptlons

shall be on a most favoured nation basis](13),

(4)(5)For the avoldance of doubt, the provisions of this Article do
not affect the appllcaflon of a Contracting Party's [laws,
regulations and policles](11) as Ilsted In Annex (A) concerning
the participatlion of Investors of another Contracting Party In any
partlicular activity or possible Investment under the terms of this
Agreement, whether or.not such Investors have already made other

Investment in the [Terrltory] of that Contractling Party.

[(5)(5)The Contracting Partles agree not to Introduce after their
signature of thls Agreement any changes to measures notlfled under
Annex [Al] which would. have the effect of adding to any
discrlminailon thereby maintained between the right and abllity of
their own Investors and Investors of any other Contracting Party or

“third state, whjchevef Is the most favourable, to Make
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Investments in their [Territoryl. Contracting Partles may,
however, add after their slignhature of this Agreement any relevant
measures to Annex [A] [which may result from the ending](14) of
any monopolles maintained by  them In the fleid of actlivitlies
covered by this Agreement. Once notified, any such measures shall

also be subject to the  other provislons of this
paragraph](10)(158)(16)(17)

(6) The Contractlng. Partles agree [to make every _effortj(18) to .
ellmlnate existing restrictions |isted at Annex [A] to _this
Agreement whlch affect the abllity of lnvéstors of other
bontréctlng Parties to make Investments In thelr [Territoryl. [The
Governing Couﬁcll shall review progreés In this directlon
perlodically and, In the ffrst instance, no later than 3 years
following the entry Into force of thls Agreement](19).

[(7)In addition each Contracting Party shall In lIts [Territory]
accord to Investments and Actlvities Assoclated with Investment of
Investors of another.Contractlng Party treatment no less favourable
than that which It accords(7) to Investments and Actlvitles
Assoclated with Investment of [Its own Investors or1(8) the
Investors of ‘any other Contracting Party or any third state,
whichever is the most favourable(20)3(21), -

- (8) A Contracting Party shall, subJect to Its laws and regulations

relating to the entry, stay [and work1(22) of natural persons:

(a)-[permitj(23) [nvestors(24) of another Contracting Party who
have made [Investments in the [Territory]l of the first
Contracting Party to employ(25) within](26) |tg [Territory]
key personnel(27) of thelr cholce regardiess of natlonality
or citlizenshlip; . -
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[(b)favourably examlne requests made by natural persons whp are
employed by Investors of another Contracting Party to enter and
remaln In Its [Territoryl for the purpose of engaglng In

actlvitles connected with relevant Investments](28),

[Without prejudice to Artlicle 19, the provislons of thls Article
shall also apply to Returns](29).

_[No Contracting Party shall Impose trade-related performance

regulrements as a condition for the making or the operation of

an Investment. Such reguirements Iinclude commitments to export

goods produced. or commitments that goods or services must be
purchased locally, or other simllar commltments](30)h

General comments

Norway's -view was distributed- as Room Document 22 during the
meeting of WG Il on 1-5 June 1982. The preferred alternaﬁlve was
based on MFN treatment In the establlshment phase. Alternatively,
based on Natlbnal Treatment, the exceptlons to Article 16 should be
made In the form of formal reservatlons rather than ln_an Annex A.
If a Contracting Party was not satisfled with the formal
reservatfon made by another Contracting Party, it would be enabled'
to reciprocate ln-relatlon to Investors of the Contracflng Party

Who had made the reservation.

There was unanimous agreement among delegations that ways be found
over time to minimlse the exemptions to National Treatment, to be

listed In Annex A, or as reservations.
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ifl

ment
N, AUS and CDN general reserve on whole Artlicle.

U and PL suggest Inserting "equltable" after "stable" In Iline
3, and replacing "otherJ with "any". There was no opposition
to Including "equltable".

Scrutiny reserve, pending dliscusslon of the definition of

Aétlvltles Assoclated with Investments.

IR compromise text based’ on proposal suggested by drafting
group conslsting of Eé, NL, USA, GB, D and SF. Scrutiny reserve
by AUS, J, CDN and SF.

N reserve.
The Norway proposal, referenced In the General comments above,

would either add the following language to or substlitute the

following language for language In the Articles and paragraphs
indlicated below :

Article 16, paras (2)-(5) replaced by

Alternative A

(2) Each Contracting Party shall In areas under Its
Jurisdiction as_a minimum standard perhjt Investors of other
Contracting Parties to Make Investments on a basis no less
favourable than that accorded to 1hvestors of any other

Contracting Party of any third ‘state, whichever Is most
favourable. ' | ' '



Alternative B

(2) Each Contracting Party shall In areas under Its
Jjurlsdiction permit Investors of other Contracting Partles to
Make Investments on a basis no less favourable than that
accorded to Its own Investors or to Investors of any other

Contracting Party or any third state, whlchever 1Is most
favourable. '

(1) Notwithstanding the provislons of Article 16, any
Coatractlng Party may upon signing thls Agreement reserve
Its rlight to apply to Investors of other Contracting
Partles Most Favoured Natlons treatment as a minimum
standard. Such reservation shall' be confirmed when

ratifying, accepting or approving the Agreement.

(2) The Contracting Partles agree- to make every effort to
eliminate reserVatlons made pursuant to paragraph (1) which
affect the abltity of Investbrs of other Contracting

-Parties to Make Investments In "areas .under thelr
jurisdiction.

(3) Any'Contracthg Party may accord to Investors of any other .
Contracting Party the same treatment on a reciprocal basls
as that Contractlng Party pursuant to paragraph (1) accords
to lnvestors from other Contracting Parties.

Article 44, para (2) (Note subparas (2) (a), (b), (¢) and (d)
remain unchanged) :



16.6

186.7
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(2) The Depositary shall Inform the Contracting Partles, other

states being signatories to the European Energy Charter,
and Parties wlith an Associatlion Agreement pursuant to
Article 38, In particular of

Article 44, para (2) (e) and (f) (Note subpara (2) (e) replaces
exlsting text and subpara (2) (f) is new text).

(e) any reservation pursuanf to Article 41;

(f) any other declaration or notiflicatlon concerning this

Agreement.

Article 1, (Addition of followlna Pefinition)

“Most Favoured Nation treatment" means, unless .the GATT
otherwlse entalls, that a Contracting- Party In laws,
regulations, judiclal declslions, administrative rullngs or
general appllcations may treat Its National Investors more
favourably than Investors from other Contracting Partles, but
all Investors from other Contracting Partles must be treated

equally, and no less favourable than Investors from any third
state.

AUS supported by CDN wishes Insertion: "subject to Its right to

exercise power conferred by Its law and Investment policles”.

- AUS and CDN are prepared to withdraw thelir proposal glven

satisfactory resolutlon of footnote 16.11. RUF would support
Insertion unless It Is clear that  the obligations of this
Article are to be Implemented through natlonal leglsliation.

USA suggests Insertion of "In Ilke circumstances".
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16.
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16.
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10:

11:

12:

13:

14:
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AUS reserve. AUS Is prepared to withdraw Its reservation

pending the resolutlon of footnote 16.11."°

GB suggests insertlon of "and shall not discriminate on the

basls of the natlonallty or clitizenship of the Investors" to
meet the USA concerns In footnote 16.7.

RUF reserve pending the transitlon arrangement provisions on
leglslation, because of Ithe need to arrange for exceptlons,
diffleult to anticipate, stemming from leglslatlion under
preparation. '

The precise wording will be deflned after completion of Aﬁnex_
A. '

N reserve subject to their alternative proposal on paras (2) to
(6) of thils Article based on a reservatlons rather than an
exceptlions approach. '

Deferred to later discussion on Issues of feclproclty and MFN.

USA suggests replacing with “cons|dered necessary to effect the
dissolution". During the dlscussion at WG Il mesting on 2 June
1992 CdN' raised a requlremeht for incorporating not only
demonopollzatlon, but also privatisatlon of state enterprises.
To meet this objective GB, CDN and USA propose an alternative

text replacing the last two sentences with the following :



16.

16.

16.

16.

16.

16.

15:

16:

17:

18:

19:

20:
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"However, a Contracting Party may, after Its signature of this
Agreement, add any relevant measures to Annex A which are
necessary to demonopollsatlion or privatisation of a monopoly or
state enterprise [that existed at the time of slgnature of this
Agreement] provided that the totailty of such additlonal
measures taken by a Contractlng Party, when considered together

with exlIsting - measures, are not significant barrlers to

" Investment opportunities In the energy field for Investors of

‘other Contracting Partles. Once notlfied, any such measures

shall also be subject . to the other provislons of this
paragraph. Nothing In this Article shall prevent a Contracting .
Pérty from establishing a monopoly."

CDN ‘malntains a reserve on square bracketed part.

AUS reserve.

J reserve sublect to deflnitlion of [(Energy Materlals and

Products].

EC scrutiny reserve on para (5).

AUS reserve. Chalrman stated that para (6) Is Intended to be a
strong political commitment and not subjJect to Dispute

Resolution procedures.
Deferred to discusslion on Articlie 29.

Modifled proposal formulated by the Secretarifat based on @B
suggestion In footnotel 16.9 for adding : "and shall not
discriminate against the\investmehts and Activities Assoclated
with Investment on the basis of the natlonallty or cltizenshlp

of the Investors” to meet USA concerns In footnote 16.7.
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26:

27 :

28:

29:

30:

w 55 w

J and CDN reserve subjlect to deflinitlon of Activities

Assoclated with Investment.
USA reserve.

J and CDN reserve.

USA llinguistic concern wlth use of word "lnvestors" since

"Investors" do not employ.

J supported by N requests that the notion of "entry and stay"

also be covered.

A request' replacement wlith : . "or are seeking to make
Investments 1In the ([Territory]l of the flirst Contracting
Party to bring In, employ within and take out of".

1

CON will submit definltion of key personnel for potentlal
Inclusion in Article 1.

‘A, N and SF reserve.

CDN scrutlny reserve.

USA proposal subject to later deliberation.
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Chalrman’'s Summary

Foliowing Is the Chalrman‘g summary of the discussion which took place
on Article 16

The Chairman finallzed broad consensus that
(1) National Treatment should be required for Investments once made -
he noted the Japanese question about the need for ~a preclse

deflnltion of "Make Investments";

(2) Exceptlions from Natlional Treafment at the Investment stage should

be listed - elther in Annexes A or In statements of reservatlons;

(3) All such exceptions should be on a Most Favoured Natlon basis

except possibly in relatlon to reciproclity;
(4) The exceptions should be subject to standsti!! and rollback.

‘He' saw the Norweglan dlfferences from the Annex A approach as
consisting basically of three elements

(a) The rollback would be subject to the dfscipline of recliproclty -

though the problems of definlng reciproclty were not fully
explored;

(b) As a consequence there would be no need to judge the "balance" of
exceptions before signature;

(c) There would be a simpllflcatlon In drafting, using the Vlienna

Treaty, In emboleng the Norwegian approach.
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In discussion most other delegations wished at least to be able to form
a picture of a total array of exceptions before signature. The

following procedure was therefore agreed
(1) To continue wlth the collection and analysls of Annex A returns;

(2) For those countrlies not In the former Soviet Unlon (FSU), to submit

their Annex A returns before the end of June;

(3) For those countrlies In the FSU, to submit provisional Annexes A by

the end of August;

(4) The - Secretariat would consider the procedures for scrutinlzing
Annexes A and come up with proposals;

(5) Possible ways, other than reclprocity as. under the Norwegian
proposal, would be consldered for Increasing  the Incentlives

Contracting Parties were under to roll back exceptions.
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ARTICLE 17

COMPENSATION FOR LOSSES

Investors of . any Contracting Party whose Investments In the
[Territory]l of another Contractling Party suffer losses owing to
any armed confllict, Including war, a state of national emergency or

clvil disturbances or other similar events in the [Territory]l of

the latter Contracting Party shall be accorded by the latter
Contracting Party treatment, as regards restltution,
Indemniflcation, compensation .or other settlement, no less

favourable than that‘whlch the latter Contracting Party accords to
its own Investors or the Investors of any otherIContractlng Party
or any third State. Resulting bayments shall be made(1)jn
accordance with Article 19, paragraphs (2) and (3). '

Wlthout prejudice to paragraph (1) above Investors of a Contracting
Party who; in any of the sltuations referred to In that paragraph,
suffer losses In the [Terrlitory] of another Contracting Party

resulting from

(a) [requlsitioning of thelr property by the latter‘s forces or
~ authoritles, or](2)

(b) destruction of thelr proberty by the latter's forces or
authorlitles, which was not caused In combat action [or was not

requlred by the necessity of the situation](3),

shall be accorded restitution and/or prompt, adequate and effective

compensatidn. Resulting payments shall be made(1)in accordance
with Article 19, paragraphs (2) and (3).
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mmen

N pointed out that the provislions do not cover a conflict situation In

which the Investment In the [Territory] of the aggrleved Contracting

Party belongs to the aggressor Contractling Party.

17.

17

17.

1:

<2 3

mmen

\
Since many delegations asked for harmonizing the wording
concerning the payments for combensatioh of losses with
Articles 18 and 19, the Secreiarlat dropped a part of sentenée
"without [unduel delay In a freely convertible currency and be

freely transferable" and by adding words "In accordance with

_Artlcle 19" transferred thls'problem under Article 19 wlth the

aim of avoiding the ambligulty (see also Art. 19 para 1e).

A scrutlny reserve.

J, A scrutiny reserve as it Is too open-ended. The redraft

shoutld use a clear legal language.
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ARTICLE 18

EXPROPRIATION

(1) Investments of Investors of any Contracting Party shall not be
nationallsed, expropriated or subjected to measures having effect
equivalent to natlionallsatlon or expropriation (herelnafter
referred to as "expropriation") In the [Territory] of any other
Contracting Farty except where such expropriation Is:

(a) for a purpose which Is in the. public interest;

(b) not discrimlnatory;

(¢) carrled out under due process of law;

(d) accompanied by the payment of prompt, adequate and effect]ve

compensation.

[Such compensation shall amount to the falr market value of the

investment expropriated at the time when the exproprlatlon was

Iofficlally announced (herelnafter referred to as “the

expropriation date*1(2)., The falr market  value shall be the

amount a wllllhg' buyer would pay a willing seller for the
particular Investment In question. Where no market exlsts, (3)

determination of what constltutes [ful11(4)compensation In a
given case of expropriation shall (5)take into account  all
factors which In the particular clrcumstances of the case are

relevant to the valuation of the property Interests Involved)(1).:

Such compensation shall be made (6)n accordance with Article 19,
shall be calculated on the basis of the prevalilng market rate of
exchange on the exproprliation date(7)(8) ang shall Include
interest at a [comercially reasonable](8) rate(9) from the

exproprlat}én date until the date of payment.
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(2) Under the faw of the Contracting Party maklng the expropriation the

(3)

(4)

(5)

18.

1:

Investor affected shall have a rlight to prompt review, by a
Judlclal or other Independent competent author |ty of that Party, of
the legal applicabllilty to the Investments of the act of
exproprlation, of the payment of compensation and of the valuatlon

of Its Investment[,](10) In accordance with the princlples set
out In paragraph(1).

[Where a Contracting Party expropriates tﬁe assets of a company or
enterprise which Is incorporated or constltuted under the law In
fqrce_ln any part of Its own [Territory], and In which Investors
of any other Contracting Party have a shareholding, the provislons
of paragraph (1) above shall apply to. the extent necessary to

guarantee prompt, adequate and effectlve compensatlion for those
Investors3(11),

[Without prejudice to Article 19, the provisions of this Article
shall also apply to Returns.3(12)

[For the purposes of thls Article the laws and regulations of a
Contracting Party at the time an Investment Is made with regards to
the reverslon of propertles and rights for a resource owner In

force shall not be regarded as an act of expropriatlionj(13),

ifli mmen

General reserve on new wofd[ng proposed by the Chalrman as a
possible compromise text Is pending scrutlny‘ln all respectlve

capitals. In the meantime, footnotes 18.2 to 18.5 have been
retained.
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J suggests replacing with : "publlcly announced or when that
measure was taken, whichever Is the earlier, wilithout reduction
In that value due to the prospect of fhe Qery selzure which
ultimately occurs".

AUS asks for Inserting : "or where no fair market value can be

ascertalned,".
USA suggests deletion.

USA suggests Insertion of "be In accordance wlth generally
recognized principles of valuatlon Including the golng concern

véluation methdd,".

Since many delegétlons asked for harmonozling the wqrdlng
concerning the payments for compensatlon of the expropriatlion
with Articles 17 and 19, the Secretarlat, followlng the
suggestlon of the Chalrman at the last WG Il meeting, dropped a
part of sentence "wlthout delay and be freely transferable In a
freely cbnvertlble currency" and "of that freely convertible
currency" and transferred this proplem to Article 19 with the

aim of avolding ambigulty (see also Art. 19, para 1le).

USA questions whether this should be the same date as that

referred to 9 lines above as the "exproprlatlion date".

RUF requests deletion.

RUF suggests adding : "In force In respectlve Contracting

Party".

USA reserve.

General resérve pending the approprilate 3eflnltlon of
Investment.

RUF reserve.
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18.14:

- 73 -

J see no need for this para since the rights and obligations In
relatlon to the reversion of property rights may and should be
stipulated In the actual lﬁvestment contracts. Beslides, such
provision mlght allow fhe reclpient countries to pursue
arbltrary "reverslon", . which could result in denying the
purpose of this Article.

J cohslders it should be clearly stated that NT and MFN are to
be the gulding principles In the exerclse of this Artlcle.lTo
mest thils point J broposes a new para reading: ,
"Each Contracting Party shall accord |Investors of other
Cbntractlng Party In Its [Terrltory] treatment no less
favourable than that accorded to ‘its own Investors or to
Investors of any other Contracting Party or any third state,
whlich Is the most favourable wlth respect to the paragraphs
(1) to (4) of this Article". | |
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ARTICLE 19

TRANSFER OF PAYMENTS RELATED TO INVESTMENTS

(1) Each Contracting Party shall in respect to Investments by Investors

(2)

of any other Contracting Party(1) in its [Territory] guarantee
the freedom of transfers related to these Ihvestments Into(2) and

out .of Its [Territoryll. In particular(4)  such transfers
Include :1(3)

(a) 'the Initlal capital plus any additlional capital for_ the

malntenance and devélopment of an Investment;

(b) Returns;
(c) payments arising out of the settlement of a dispute;

(d) payments under a contract, Including amortisation of principal

and accrued interest payment pursuant to a loan agreement;

(e) compensation pursuant to Articles 17 and 18;

(f) proceeds from the sale or liquidation of all or any part of an

Investment.
[Transfers under paragraph (1) above shall be effected wlithout
[unduel(®)(B)detay(7)[within  such perlod as |Is normally

required for the completion of transfer formalities](6) and In a

[freely convertible currench(s)-(g)](10)
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(3) [Uniess otherwise agreed by the Investor with the Contracting Party
concerned, transfers shall be made at the rate of exchange
applicable on the date of transfer. The rate of exchange shall be
either the spot rate or, where there Is no such spot rate, shall
not substantlally differ from the cross rate obtained from those‘
rates which would be applied by the International Monetary Fund on
the rate of payment for converslon of the currencies concerned Inte
Special Drawing Rights1(11).

(12)(13)

Specific comments

19.1: AUS asks for Insertlon of "and subject to Iits right In
exceptional balance of payments difficultles to exercise

equitably and in good faith powers conferred by Its laws".

19.2 : RUF suggests Insertion of : ", subjJect to terms and condltions

of the present Agreement,".

i9.3 : J asks for substituting with ",In particular Including the
" transfer of:".

19.4: A suggesté inserting", though not exﬁluslvely.“

'19.5; Ep, S reserve.

19.6: U§A suggests deletlion.

19.7: USA requests for_addlng'"and be freely transferable".

19.8 : RUF réauests substituting with : "currency, they were ob&alned

or invested".



19.9:

19.10:

19.11:

19.12:
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CON laid Its clalm for replacing the part of sentence “and be
freely transferable in a freely convertible currency" after the
word "delay" In Artlicle 18, para (1), 7th lIne from the bottom
of the following:

"Where the currency of the.Contracting Party carrylng out the
expropriation Is not freely cdnvertlble, the compensation shall
be freely transferable to a freefy convertible currehcy".,Wlth
respect to transferring this Issue to Article ]9,-the Canadlan
suggeétlon is registered here and should be expanded to
transfers generally.

RUF, KIR, AZB reserve. The Chairman suggests that‘the problem
in which currency the compensation pursuant to Articles 17 to
19 should be made ought to be addressed by the Transitlonal
Subgroup.

USA suggests substituting entire para with:

"Transfers shall be made at the prevalling spot market rate of
exchange on the date of transfer. In the absence of a market
for forelgn exchange, the rate to.be used wlll.be the rate
applied to Inward Investments or the rate appl!led by the IMF In

purchasling currenclies, whichever Is more favourable to the
Investor".’

J to the AUS footnote 19.1 polnts out that though they can

.accept the restriction of transfer of payments related to

Investments owing to balance of payments difflcuttlies, It |is
necessary to add some conditlons by for example referring to
the obligations of IMF. In this context J proposes new para (4)
of the following wording:

"Notwithstanding the provislons of paragraphs (1) to (3) of
thls Article, each Contracting Party may In exceptlonal
flnancial or ecohomlc clrecumstance, impose .exchange
restrictlons in accordance with Its laws and regulations and In

conformity with the Agreement of the International Monetary
Fund".
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USA, supported by AUS and J, proposes a new para (5) of the
followlng wordlng i "Notwlthst;ndlng the ©provisions of
paragraphs (1) to (3), a Contracting Party may malntain laws
and regulations (a) requiring reports of currency transfer; and
(b) Imposing Iincome taxes by such means as a wlthholding tax
appllcable to dlvidends or - other transfers. Furthermore, a
Contracting Party may protect the rlghts of creditors, or
ensure the satisfactlion of judgements in adjudicatory
proceedings, through the equitable, non-discriminatory, and
good falth apptication of Its law".

CDN also supports thils suggestion with the following
amendments: insert words "compllance with taws on the Issulng,
trading and dealing In sectirities and" before "the,
satisfaction" and the words ‘"clvll and criminal" before

"adjudicatory procqedings".
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[ARTICLE 201(1)
TAXATION
(2)with respect to taxes, fees, charges, fiscal deductions and

exemptions, each Contractfng Party shall accord In its [TerrltorY]

to Investments, Returns and Actlvitles Associated with [nvestments

.of Investors of any Cbntracting Party a treatment not less

favourable than that which would have been accorded to Investments,

Returns and Actlvitles Assoclated wlfh Investments of Its. own

Investors or to thoée of any other Contracting Party or third

state, whlchever Is more favourable to the Investors concerned{

The provisions of paragraph (1) of thls Artlicle shall bs wlthout
preJudjce to:

(a) the rlgﬁt of Contracting States to apply ‘the relevant
provlsloné‘ of thelr tax law which distlngulsh between
tax-payers who are not In the same sltuation with regard to
thelr place of resldence or with regard to the place where

thelr caplital Is Invested,

(b) any fiscal advantages or privileges which a Contracting Party
grants or may grantlln the future by virtue of [Its membershlip
to or Its assoclatlon with any exlsting or future Customs or
Economic Union or a Free Trade Area or ‘'simllar International
agreement, or1(3)  any agreement and any equivalent
arrangement entered Into in order’ to avoid double taxation or

to facllitate cross-border trafflc.

-
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General

comments

The Chalrman appolnted a sub-group lead by the Secretarlat and
composed of A, AUS, CDN, CH, EC, N, PL, RUF, S, U and USA. tits

first meeting will be held on 9 September.

Delegations agreed to send written comments to the Secretarlat by 1

July. :-The USA position on Artlcle 20 Is enclosed. The USA agreed to

attempt to work its proposal into amendments to the current text
based on EC-proposal.

The tasks of the sub-group will be to

vi.

vii.

Remove potetlal doubts in the text regarding the supremacy of

bilateral tax agreements and thelr dispute settlement
provisions;

Secure that "tax-havens" do not create any tax-affects for the
Contracting Partles;

Remove doubts about the consequences of more favourable tax-
treatment of foreign Investments;

Investigate the potential for a transitional clause for

privatisation and/or demonopollsatlon;‘
Secure that future bilateral tax-agreements are covered;

Investigate the potenilal problems connected with the phrase
"fees, charges...” In relation to the term "tax law" In para 2
(a).

Investigate the potential use of the OECD - mode! text (Chapter
6, Article 24); and
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vili. Investigate iIf the exceptlons to "Customs or Economic Unlon or

a Free Trade Area..." can be moved to Art. 27.

20.1: RUF reserve.
20.2:- AUS and RO reserve on para (1).

20.3: J.reserve. Would prefer deallhg wlith issue In Article 27.
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GENERAL EXCLUSION : INCOME TAX AND RELATED MEASURES.

Except as provided in paragraph (4) and (5) of this Arflcle (1)-
nothing In thls Agreement shall apply to taxes on Income or captlal

galns or on the taxable capltal of corporations.

LIMITATION ON APPLICATION OF -AGREEMENT TO TAXES OTHER THAN INCOME
TAX AND RELATED MEASURES.

a) Except as provided In paragraph (4) or (5) of this Artlcle,
with respect to taxes other than thdse referred to In paragraph
1, nothing In this Agreement shalt apply to any measure almed

at ensurling the_equltable or effectlve Impositlion or collectlion
of taxes.

bil With respect to taxes other than thoée referred to In paragraph
(1), the most favoured natlion provislions of thls Agreement
shall not apply fo advantages accorded by a Party pursuant to
‘any conventlon  for the avoidance of double taxatlion ("tax

convention") or any other agreement or arrangement relating to
taxation.

[

TAX CONVENTIONS.AND AGREEMENTS

Without limlting the application of paragraphs (1) and (2), nothing
In this Agfeément shall affect the rights and obllgatlions under a
tax convention or other international agreement or arrangement, or
domestic legislation Implementing such agreement or 'arrangement,
relating to taxes; and, In the event of an Inconslstency betwéen
the provisions of this IAgreement and é téx! conventlion, the

provisions of theltax conventlon shal.l preVaII to the extent of the
inconslIstency.



APPLICATION OF PROVISIONS RELATING TO TRADE IN GOODS TO [NCOME TAX
RELATED MEASURES

Subject to paragraph (3), prévislons of thls Agreement
Incorporating by reference rights and obligations of the Partles
relating to frade in goods under Artic}e 11l of The General
. Agreement on Tarlffs and Trade and such other provislons of thls
Agreement as are necessary to glve effect to such provislions shall

apply to the taxes referred to In paragraph (1) or paragraph (2).

EXPROPRIATION

A claim by a Party or an Investor of such Party that a tax measure
of another Party constitutes an expropriation shall be resolved
under Article __- _  of Part IV (Investment Promotion: and
Protection). The Issue of whether such tax iIs dlscklmlnatory shal |
_ be referred for resolution to the competent authorlities under a tax
convention between the reIeVant Partles. | f the competent
authorities under the tax conVentlon do not agree to conslder the
issue, or, having agreed to consider the Issue, fall to resolve it
within a reasonable period of time, or |If there Is no tax
conventlon between the rglevant Partles, the Issue of whether such
tax Is discrimlinatory shall resolve, together wlth all other Issues
of the expropriation, under Article __ _ of Part IV (Investment
Promotion and Pfotectlon), basing such reéolutlon on-the concepts
‘'of the non-discrimination provision of the OECD of UN Model Income
Tax freafy.

WITHHOLD ING TAX

Without IImiting the appllicatlion of the foregoing, and for greater
certainty, notwlithstanding Article 19 (Repatriation of Investments
and Returns) a Party may impose or collect a tax by withholding or

other means.
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USA EXPLANATORY NOTE

USA wil!l develop additional language narrowlng the tax exceptlon In
paragraphs (1) and (2) If the Basic Agreement Is expanded to
Include provisions affecting services or service . providers or to

contain provlislons Iimiting the appllcation of performance
requirements.
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(2)

- 84 -

ARTICLE 21

ASSIGNMENT OF RIGHTS

(¢ a Contraétlng Party, Iits déslgnated agency or a company or

enterprise Incorporated In a Contracting Party other than an
Investor- (the "Indemnifylng Party") makes a payment under an
Indemnity or guarantee glven In respect of an Investment(z) In
the Iﬁerrltory] of another Contracting Party (the "Host Party")
or acquires the rights and claims to such an Investment, [as the

result of the complete or partical default of the Investor],(s)

the Host Party shall recognise
(a) the asslgnment to the Indemnlifylng Party by taw or by legal

transaction of all the rights and claims resulting from such an
Investment, and

(b) that the Indemnifying Party is entitled to exerclse such rights
and enforce such claims by virtue of subrogatlion, to the same

extent as the original Investor(4)'

The Indemnifyling Party shal! be entlitled In all clrcumstances to

(a) the same treatment in respect of the rights and clalms acquired

by it by virtue of the assignment referred to In paragraph (1)
above, and '

(b) any payments recelved In pursuance of those rights and
claims,as the origlinal Investor was entltled to receive by
virtue of thls Agreement in respect of the Investment concerned

and Its related Returns.
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(3) [Any payments recelved in non—-convertible currency by the

Indemnifying Party iIn pursuance of the rights and claims acqulired
shall be freely avallable to the Indemnifylng Party for.the purpose

of meeting any expenditure Incurred In the [Terrlitory]l of the
Host Party](s)-

21.

21.

21.

21.

21.

A asks for Incluslon In para (i) a provislon concerning the

rights of the Investor In spite of a subrogation.
J suggests Insertlion of "and Returns".

CDN requests deletlon pointing out that the Canadlan Export
Development Corporation Insures politlical risks, but not
commerclal risks.

N asks for adding "provided that where Inltial Investment
approval Is requlred any chénge of ownershlp of rights held by
a foreign Investor shall be approved by the Host Party in the
~same way as the lInitial Investment" comprised in BA-6 but not .

retained here.

J can qccept this provision since this could be lnterpreted as
a pronsion which Intends to prevent “-restrlctlons on
expenditure in non-convertible 'currency. 1t Is necessary,
however, to clarify whether the fransfer of any payments by the

assignment of rights come under Artlcle 19 (1).
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[ARTICLE 223(1)

RELATIONSHIP TO OTHER AGREEMENTS

Where two or more Contractling Partles have entered into a prior
international agreement, or enter Into a subsequent Internatlional
agfeement, whose terms in elther case concern the subject matter of

Part IV and V of this Agreement, the terms of that other

International agreement shall prevail between such Contracting
Parties to the extent that they are not less favourable to the
Investor. ' '

[Eor the avoldance -of doubt.'when an Investor chooses to Invoke the

‘terms of another International. agreement In__accordance wlth

paragraph (1) above, Parts IV _and V of this Aareément_ghall not
apply to the Investor’'s actlvities under " that  other .

agrggmgn;](z).

New draft proposed by the Chairman taking Into account the- \issues

‘raised by some delegatlions during earller negotiatlion of this Article.

specific comments

22

22.

.1:  AUS and CDN reserve.

2: USA scutlny reserve.
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PART V
DISPUTE SETTLEMENTS
[ARTICLE 231(1)

SETTLEMENT OF DISPUTES BETWEEN AN INVESTOR AND A CONTRACTING PARTY

(1) Disputes between one Contracting Party and an Investor of another
Contracting Party concerning an obllgation of the former under Part
v ofAthls Agreement, retfating to an Investement of the fatter In
the -[Terrltory] of the former(2)° shall, If possible, be
settled amicably.

(2) If such disputes can not be settled according to the provislons of
paragraph (1) within a period of three months from the date at
which. elther Party to the dispute requested amicable settlement,

the dlispute shail, subject to paragraph 3 below; at the request of

the Investor concerned be submitted to Internatlional arbltratlion or
conclllation(3), '

(3) [An_Investor that has submitted the dlspute to the courts or

adminlstrative tribunals of the Contracting Party that Is a party

to the dispute, or that has submitted the dispute for resolution in

accordance with any previously agreed . dispute settlement

procedures, shall not be able to submit the dispute to

international arbitration or conclllation In accordance with the
‘terms of this Article](4). '

(41 Each Contract[ng Party whilch Is or has become a member of the
Conventlon on the Settlement of Investment DIsputes between Stafes
and Nationals of other States opened for slgnature at Washington on
18 March 1965 hereby-consents to submit any dlépufe as deflned In
paragraph (1) of this Article to the International Centre for.
Settlement of Investment Disputes for arbitration or concillatlon

under that Convention.
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(5) In case the Contracting Party concerned Is not or has not yet
become a Contracting State of the Convention referred to In
paragraph (4), the dispute may, at the [choicel(5) of the
Investor concerned, be submitted to:

(a) the International Centre for Settliement of Investment Disputes,
established pursuant to the Conventlon referred to Ip paragraph
(3) under the rules governing the Additlonal Facllity for the.
Admlnlstrathn of Proceedings by the secretarlat of the Centre
(Additlonal Faclllty Rules); or

(b) an international arbltrator or ad hoc arbitration tribunal
established under the Arbitration Rules of the United Nat lons

Commisslion on International Trade Law (UNC]TRAL); or

(c) an__arblitral proceedings under the International Chamber of
Commerce, Stockholm: or '

(d) an international arblitrator or ad hoc arbitration tribunal

appointed by a special agreement(6),

[In_the event that the dispute Is submitted to an internalonal

arbitrator or ad hoc arbitration tribunal In _accordance wlith

subparagraph (d) above and no aareement on the appointment of that

International arbitrator or ad hoc arblitration tribunal has been

reached within sixty days of the submission of this dispute, the
Investor may submit.the dispute to (a), (b) or (¢) above](7).

(6) [[A legal person](8) which has the natlonality of one Contracting
Pérty and which before such a dfspute arises 1s(9) controlled by
Investors of another Contracting Party shall for the purpose of
article 25 (2)(b) of the Conventlon referred to In paragraph (5)(a)

above be treated as an Investor of that other Contracting
Party1(10)(11) |

e —(7)—[Each—Contracting Party hereby glves Its uncondltional consent to
the submisslon of disputes to International arbltration In’

accordance with the provisions of thls Article](12),
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(8) The éwards of arbitration, which may include an award of Interest,
" shall be final and binding and shall be [enforced In accordance
with domestic law](13) ' ‘

CDN cannot agree that dlsputesfregarding tax matters be referred to an
International tribunal.

In order to asslist Canadlan authoritles in thelr conslidsration of
Article 23, the Canadian delegation seeks clariflcation of how Article

23 might be applled. For Instance, the Canadlian delegation would wish
to discuss the following guestions: '

- Would all matters covered by Part IV be subject to arbltration,
at the Instance of an Investor? 'For Iinstance, would publlic
measures taken In‘ sltuations covered by Article 17 (1) be.

subject, to arbltral review?

- In sltuatlons Involving more than one Investor or potential
Investor, there is a possiblillity of multiple proceedings. How
would that eventually be addressed? Will there be provision for

the consolidation of proceedings? What would that provislons. be
I lke? '

- Some measures by Contracting Parties will affect both their own
Investors and ~Investors of ofher Contracting Parties. "That
could result In the same measure being challenged before
domestic tribunals and before an international arbltréry
tribunal. How can the conslistency of the findings In _fhe
different fora be ensured?

- If the Cohtractlng Party has a counterclalm agalnst an investor
seekIng dispute'settlement, will the Contracting Party be able

to choose the forum in which to bring that countefclaim?
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How will the place of arbltration be choosen? This will be
Important because, other than arbltration under ICSID, the
placé of arbitration will determine the iaw under which
Judliclal contrél will be exercised over thé arbltral

proceedings.

Will an arbltral tribunal be authorlzed to award the costs of
the proceedings? If so, on what basls?

Wou ld 'Investbrs with dual natlionallty of two Contracting

Parties be able to choose International arbitration to

dhallenge measures of one or thé other of those Contracting

Parties?

How 'would - the Investor/Host Contracting Party dispute

settlement apply to sub-national governments In a federal
system?_ '

What remedies will be avallable pursuant to arbltration under

"Articie 237? In some federatlions, the natlonal government cannot

compel the sub-federal governments to make restitution.

What will be the relatidnshlp between dispute settlement under

Artlicle 23 and dispute settlement under Article 247 For

‘Instance, wiil Artlcle 24 -dispute settlement be avallable to

determine whether Artlcle 23 dispute sesttlement Is avél]able?
What provislons wlll be made to cover sltuations where the same °

measure Is challenged or may be challenged under both Articles
23 and 24.

23.

I f

1:

mments

General reservation by some delegatlons.
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23.

23.

23.

23.

23.

10:

11:

= g1 &

USA asks for Inserting:",Interpretation or application of an
Investment agreement between a Contracting Party and an
Investor, or the Interpretatlon or application of an Investment
authorisatlon granted by a Contracting Party".

AUS and J do not favour USA suggestlon.

USA asks for adding:"in accordance wlth paragraphs (4) and
(s)u.

SF requests deletlon. USA supports retention.

SF suggests substituting with "request”.

SF asks for adding a new sentence readling:

"If no agreement on the appolntment of that Internatlional
arbitrator or ad hoc arbltration trlbunal has been reached
within sixty days of the request for such arbltration, the

Investor may submit the dispute to (a), (b), or (c) above".

SF suggests deletion In context with footnote 23.6.

J asks for replacing with "An Investor other than a natural

person".
USA suggests Insertlion of:"owned or".

EC doubts on the need for this para. AUS and USA support

retentlon of thls para.

AUS suggests followlng wording for this paragraph pending the
final draft of the definition of Investor:

"An Investor which Is not a natural person Is Incorporated,
constituted or otherwise organised In the [Territoryl of one
Contracting Party and which before such dlspute arises |Is
controlled by Investors of another Contracting Party shall for
the purpose of Article 25 (2) (b) of the Conventlion referred to
in paragraph (4) (a) above be treated as an Investor of the

I
latter Contracting Party". 3
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23.13:
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J consliders this para to be redundant. USA supports retentlon
of thls para.

AUS suggests substituting with:"enforceable In the [Territory]
of the Contracting Partles". To this AUS comments that the
wording would obllige CPs to make arbitration awards enforceable
whereas the present wording makes enforcement of such awards
dependent on and subject to domestlc law, le. the
enforceability Is at the discretion of a CP and an Investor has

no guarantee that his awards could be enforced.
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[ARTICLE 243(1)

SETTLEMENT OF DISPUTES BETWEEN CONTRACTING PARTIES

(1) Disputes between Contracting Partles concerning the Interpretation

(2)

(3)

(4)

or application of thls Agreement shall, If possible, be settied
through diplomatic channels.

If such a dispute can be brought under the provisions of a
bilateral agreement between Contracting Partles, those provisions

shallrprevail In relatlion to dispute settlemenf.

Subject to paragraph (2) above, If the dispute cannot be settled In
accordance with paragraph (1) above [wlthin 180 daysl,(2) except
as otherwise provided In this Agreement, 1t shall, If one of the
parties to the dispute so\requests In writing, be submitted to
dispute resolution .under paragraph (4) below, unless otherwise
agreed between such partles.

Where the dlIspute between the parties has not been settlied

according to paragraph (1) above,‘and has not been submitted to
dispute resolution within 60 days of the request refgrred to In
paragraph (3) above, it shall be submitted, Jf one o} the partles
to the dispute so requests In wrlting, to an ad hoc arbltral

tribunal. 'Such an ad hoc arbitral tribunal shall be constltuted as
fol lows

(a) The party Instituting the proceedings shall appoint one member

of the Tribunal, who may be Its national or cltlzen;

(b) Within 30 days of the recelpt of notificatlon of that

appointment, the other party to the dispute shall, In turn,

appolnt one member, who may be Its national or citlizen. If the



(c)

(d)

(e)
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appointment is not made within the time |imit prescribed, ‘the
Party having instituted the proceedings may, wlithin a further
perlod of 30 days request that the appolntment be made In
accordance wlth sub-paragraph (d) below;

A third member, who may not be a national or cltlzen of a party
to the dispute, shall then be appolnted between the parties to:
the dispute. That member shall be the President of the
Tribunal. If, within 180 days of the receipt of the request
referred to In paragraph (3) above, the parties are unable to
agree on the appolntment of a third member, that appolntment
shall be made, In accordance with sub-paragraph (d) below, at
the request of any party submitted within 30 days of the explry
of the 180 day perliod provided for In this paragraph;

Appointments pursuant to sub-paragraphs (b) or (¢) above shall

be made by the Presldent of the International Court of Justice

-wlthin 30 days of the recélpt of a request to do so. If he Is

prevented from dlscharging this task or Is a natlonal or
citlzen of a party to the dispute, the appolntments shall be
made by the Vice-President. |If the latter, In turn, |Is:
prevented from dischargling thlé task or 1Is a national or
cltizen of a party, the appolntments shall be made by the most

senior judge of the Court who Is not a natlonal or citlzen of a
party;

Appointments made in accordance wlth sub-paragraphs (a), (b);
(¢) and (d) above shall have regard to the qualifications and

experience, particularly in matters covered by this Agreement,

s

of the members to-be appointed;

The Tribunal shall establish Its own rules of procedure, unless
otherwise agreed by the parties to the dispute, and shall take

[ts decisions by a majority vote of its members:
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(g) The arbitral award shall be final and'binding upon the parties

to the dispute;

(h) The expenses of the Tribunal, Including the remuneration of its

members, shall be borne in.equa! shares by the parties to the
dispute.

(5) (3)Notwithstanding paragraphs (3) and (4). above, in the event of
a dispute between Contracting Partles whq are also parties to the
GATT or a GATT-related Instrument, whlch could also be brought
gndér_the provislions of the GATT or the GATT-related Instrument
concefned, the parties to the dlispute, except where they have
agreed to an alternative procédure, shall, wlithout prejudice to
the Iinltial application of paragraph (1) above, settle the dispute
[according to the procedures provided for1(4) In the GATT or the
GATT-related Instrument concerned. Should a Contracting Party who
Is not a party to the GATT or to a_relévant GATT-related Instrument
but who has made or recelved a written request under paragraph (3)
above become a party to the GATT or that GATT—related'lnstfument,
the dlispute In aquestion shall be résolved In accordance wlth
paragraph (3) above except where the partlies agree “to an

_alternative procedure.

Genera! comments

'CDN belleves that consideration should be glven to measufes for

"a)  settlement of disputes involving more than one Contracting
Party;

b) Intervention in dispute settlement by a Contracting Party not
party to the dispute; and
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ensuring the consistency of Interpretation given to provisions

of the Basic Agreement In dispute resolution.

The questlion regarding disputes arising from Protocols Is deferred
until discussion of Article 28.

24,

24.

24.

24.

(Rl

1:

mment

Subject to scrutiny by all delegations. CDN scrutiny reserve

also concerns relationship between this Article and Article 27.

EC and RO reserve.

Finallisation of thls paragraph awalts conslideration . of the
trade related provisions. USA delegation notes that |t may be
preferable to address the trade disputes through a dispute

settiement procedure as indlcated In Room Docuement 18 of 16
June- 1992,

AUS asks for deletlon.
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PART VI
[CONTEXTUAL]
[ARTICLE 251(1)
[GOVERNMENT CONTROLLED ENTITIES](2)
Each Contracting_Party'undertakes thaf if it éstabllshes_or malntalns a
government—controlled entlty.wherevef locafed and grants to any such
entity fo}mally or In effect, exclusive or speclal prlvllegés. such

entity shéll conduct Its activitles In a manner conslistent with this
Agreement. '

.

ifl mment
25.1: NL, EC, CDN, USA, RUF scrutlny.reserve.
25.2: lEC proposed a hew text wlith. changed heading as follows
"EXCLUSIVE OR SPECIAL PRIVILEGES -

Each 'Contractlng Party undertakes that If [t grants to .any entity
excluslve or speclal privileges, In the fleld of energy, such entity

shall conduct |Its activities In a manner consistent’ with this
Agreement". ' - '

hairman’ nclusi
Based.on discussion In WG 11 during 17 June 1992 clarlfylhg the content

and alm of this Artlcle, EC together with AUS and USA prepare a new
draft which should be avallable for delegatlions In good time before the
next autumn meeting of WG I1.

i
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- ARTICLE 26
[OBSERVANCE BY SUB-FEDERAL AUTHORITIES](1)
Each Contracting Party shall take measures avallable to It to_ensure

observance of the provisions of_fhls Agreement by the reglonal and

local governments and authorities within Its [Terrftory].

Note

New text as suggested by AUS Is based on. CDN proposal and émended by
the Chalrman. Original CDN wordlng read: "Each Contracting Party shall

take [such reasonable] measures [as may be] avallable...".

I fl mment

26.1: USA reserve.
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[ARTICLE 271(12)

EXCEPTIONS

The provislions of thls = Agreement shall not preclude ény
Contracting Party from taking any actlon [which It conslders](1)
necessary for the purposes of protecting Its public order, or
[human, animal or plant Iilfe or health, [or conservation of
exhaustible natural . resources}(??1(3), or -from  taking any
action In pursuahce of Its obligations under the United Natldns
Charter for the maintenance of International peace and security, or
its oblligations under the Treaty on the Non—ProIIferat[on' of
Nuclear Weapons, the Nuclear Suppl]ers Guidellnes and [of
Internatlonal nuclear safeguards obligations, provided that such

prohibltlions shall not constitute dlsguised restrictions on
trade(4) or arbltrary discrimination as between Contracting

Parties](37(®). such actions shall be duly motivated and shall

not be disproportionate to this end.

A Contracting Party shall neither be obliged to supply Informatlon
nor be precluded from taking such measures as It conslders

necessary in order to protect its essentlal [defehce](7)
Intefests.

The provislions of thlé Agreement shall not be constrded,so as to
oblige any one Contracting Party to extend the (8) benefit of any

treatment, preference or privilege resulting from

(ay (Dthe membership to [or assoclation withl (10)  any
exlisting [or future] (10). customs for economic] (10) union

or a free trade area [or simllar international agreement]
(10) to which any of the Contracting Parties concerned Is or

. may become a party, or
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11
(b) [any regulation to facilitate frontier traffic] ( .)-

fli
27 .1

27.2

27.3

274

27.5

27.6

27.7
27.8:

27.9

27.10:

- 27.11:

N reserve.

N reserve as paraphrasing of Art. XX (g) of GATT code Is used

here In a different context. Should be replaced rather with

"energy purposes"”.

CH suggests deletlion subject to the purview of Part IV of this
Agreement. USA supports deletlion.

USA asks for adding "and Investment".

J suggests deletlon, and replacemeht with: "obllgations under

other nuclear non-prollferatlion reglimes"”.

RUF asks for addlitlon of subpara. (J) of Art. XX and Art Xi| of
GATT. '

USA asks for substituting with "security".

USA suggests inserting:"most favoured natlon".

J reserved position and argued that since this Agreement should
be based on the principle of non-discrimination among the
Contrecting Parties, the provision of- exception of MFN

{reatment wlth regard to customs union, etc ..., should not be
Included. '

Should be left for later discussion. USA suggests deletlon.

For consideration at next meet ing.
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CDN belileves that substantive and organlzational changes are
required In Artlcle 27. |t proposes the followlng lllustrative

text as addressing those needs

(1) The provisions of this Agreement shall not ﬁreclude any

Contracting Party from adoptling or enforclng'any measures
a) necessary to protect its publlc [order/morals];

b) necessafy to protect human, anlmal or plant life or
health;

¢) relating to the conservation of exhaustible energy
resources If such measures are made effectlve In
'conJunctIonQ wlith restrictlons on domestlic production or

consumption;

d) essentlal to the acqulisition or distribution of [Energy
Materlals and Products] In general or local short supply,
if such measures are conslistent wlth the.prlnclplé that afl
Cdntractlng Partles are entitled to an equltable share of
the interaqtlonal supply of such [Energy Materials 'ahd
Prodﬁcts] and that any such measures tha} are Incohslstent
with thls Agreement shall be discontinued as soon as the

conditions g]vlng rise to them have ceased to exlist; or

€) 'necessary for prudential, flduclary or consumer
protection reasons;

provided that such measures shall not constitute disgulised
restrictlons on trade or Investment, or arblitrary or
unjustifiable discrimination between'Cohtractfng Partiées or _
between InVeEtors of Cohtréctlng, Partles. Such measures t

shall be duly motivated and shal[ not be dlsproportlonéte
to the stated end. ‘ ‘ '
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(2) Nothing ‘In this Agreement shall be construed

a) to require any Contracting Party to furnish .any
Information the diéqlosure of which 1t conslders contrary

"to Its essentlial securlity Interests;

b) to prevent any Contracting Party from taking any measure
Which It considers necessary for the protection of Its

essentlal security Interests : . ; ~

1) relating to the supply of [Energy Materlals
- and Products] to'a mllltary establishment;

11) taken In the time of war or other emergency
in International relations Involving the

Contracting Party taking the measure; .

111) relating to Its obllgatlons under the-
Treaty ' on the' Non-Prollferation of Nuclear
Weapons or other Internatlional ﬁuclear non-
proliferation wundertakings, or . requlred by
natlional nuclear non-proliferatlion laws,

regulatlions or policies; or

c) to prevent any Contracting quty from taklng any méasure
.In pursuance of lts obligatlions under the United Nations
Charter for the malntenance of International peace and-

securlty;

provided that any such measure shall not constlitute a
disguised restrictions on trade or Investment and that any

such measure shall be duly motivated.



(3)

(4)

(5)
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If a Contractlng Party considers that any measure taken by

another Contracting Party pursuant to paragraph (2)

" constitutes-a dlsgulsed restriction on trade or Investment

or otherwise nullifles or Inpalrs any benefit reasonably
expected under this Agreement, It may request consultatlons
with the Contracting Party takling the measure. Such
consultatlons shall be held promptly, and the Contracting
Party whose measure Is the subject of the consultatlons
shall glve full and sympathetic conslderations to the
views of the other Contracting Party and shall explain, In
as much detall as |[Is conslistent with Its seéurlty

Interests, the reasons for the measure.

No Contracting Party may Invoke the provisions of this
Article to derogate from the requirements to pay
compensat lon pursdant to Articles 17 and 18 or to permlit
the transfer of an Investment or Returns In accordance with
Article 19.

The provisions of thls Agreement shall not be construed so
as to oblige any one Contracting Party to extend the

benefit of any treatment, preference or privilege resulting
from

(a) the membership to or assoclation with any existing or.
future customs or economic union of a free trade area or
similar International agreement to whlich any of the

Coﬁtractlng Partles concerned Is or may become a party, or

(b) any regulation to faclilitate frontler traffic.
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PART V11
STRUCTURAL AND INSTITUTIONAL
ARTICLE 28

RELATIONSHIP BETWEEN THE AGREEMENT AND ITS PROTOCOLS

(1) The Contracting Parties agree that In order to glve full effect to~
the principtes of the Charter it will be necessary to negotiate
Protocols to thls Agreement. Any Contracting Party may participate

In negotlations or enter Into any Protocol.

(2) [In the event of a conflict between the obligations of a
"Contracting Party under thls Agreement and Its obllgations under a
Protocol, 1Its obligations under thls Agreement shall prevall,

except as otherwise provided In this Agreement](1);

(3) A State or reglonal economlc Integration organisation shall not
become a Party to a Protocol unless It Is, or becomes at the same

time, a Party to thls Agreement.

hairman’s n

The Chairman draws the attention to the fact that not all A}tlcles In

-a Protocol need to be relevant for all Contracting Parties.

neral mment

N argues that this Article should specify that the BA, In additlion to
belng fully applled in Protocols, should also apply equally In areas,
if any, covered by the ‘term [Energy Materials and Products], WhICh are

not explicltly dealt wlth In any Protocol.

1 f mment ' )

28.1: D asks for deletlon.
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(4)
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[ARTICLE 297V

GOVERNING COUNCIL

A Governlng Councl! composed of one representative of each
Contracting Party Is hereby estab}lshed. The flrst meetlng of the
Governing Councll shall be convenéd by the Secretarlat-deslgnated
on an Interim basl§ under Article 31 not later than one year after
the closlng date for signature of thls Agreement in accordance wlth
Artlicle 33. Thereafter, ordinary meetings of the Governing Councl|

shall be held at [regufar], Intervals to be determined by the.
Councl!.

Extraordinary meetings of the Governing Councll shall be held at
such other tlimes as may be deemed necessary by the Couhéll, or at
the written request of any Contracting Party, provided thét, within
slx weeks of the requeét being communicated 'to them by the

Secretarlat, it ts supported by at least one-third of the
Contracting Partles.

The Governing Councl! 'shall agree upon and adopt rules of procedure

and financlial rules for Itself [and for any subsidiary. bodles It

may establish withln the scope of this Agreement](z)rals well as
the staff matters referred to In Article 31 paragraphs (2) and (3)

below and the financlal provisions governing the functlioning of the
Secretariat.

The Governing Cduncjl, while taking care to avoid dupllication and
taking full ;dvantage of the work and expertfse of competent

international or other bodles, shall keep under continuous review
the lmplementatlén of- the princlples of the Charter, and of the

provisions of -this Agreement and the Protocols and, in additlon,
shall



(a)

(b

(c)

(d)

(e)

(f)
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[promote In accordance with this Agreement and Protocols the_
coordinatlon of appropriate pollcles, strategles and measures
to carry out the princlples of the Charter and the provislons
of this Agreement and Protocols, and make recommendatlons on
any other .measures relating: to this Agreement and

Protocols];(s)

conslder and adopt programmes of viork to be carried out by the

Secretarlat, In accordance wlith this Agreement and Protocols;

conslder and approve annual accounts and budget estlmates In

respect of admlnlstratlve costs;

conslder and approve the terms of any headquarters agreement,
including privileges and Immunitles necessary . for the

Secretarlat to carry out Its'functlons under -this Agreement and

Protocols; ;
encourage Jolnt eftorts almed at factlltatling and promot ing
market orlented reforms and modernlzation of energy sectors in
the - countries of Central and Eastern Europe’ and the

Commonwealth of Independent States;

monitor the implementation of measures undertaken pursuant to

transitional arrangements In accordance with Article 42 wlth a

. view to assisting any Contracting Party In meetlng Its

(9)

(h)

p

_'obJectIves and'obligations

conslider and adopt, as requlred, in accordance with Article 37

of this Agreement, amendments to this Agreement;
conslder and adopt Protocols together with amendments thereto;

[conslder and undertake any  addltlonal action that may - be

required for the achievement of the purposes of © thls

Agreement].(4)
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(5) In 1999 and every 5 years thereafter the Governing Councl!| shall

review the functions remaining to It in the light of the extent to
which the provisions of thls Agreement and Protocols have been
implemented. Followlng each review the function specified in
péragraph (4) above may be amended or abolished by the Governing

Councl!| by a vote, In accordance with Article 30.

- General comments

J asks for clarification on "programmes of work" In (4)(b).

Speclfic comments

29.1:  AUS, CDN general! reserve on whole Article 29.

29.2: J reserve on the grounds that there Is no need for subsldlary
bodles.

29.3: EC reserved position on subpara (a).

29.4: AUS, EC, USA, J, reserve; an open-ended commltment.
RUF supports retalning this subpara.

29.5: D suggests the additlon of the following new paragraph

"The Governing Counctl should delegate the tasks of the
Secretarlat as far as posslible to other Qrganlsatlons or

Institutions on a contracting basls agalnst restitution of
costs."” '
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(2)

(3)

(4)

(5)

(6

(7)
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ARTICLE 30

VOT ING

The Contracting Partles shall make every effort to reach agreement

by consensus on any matter requiring their decision, adoptlon or

“approval under thls Agreement.

The adoption of amendments to thls: Agreement shall be by
[consensus](1)'
Procedures for adoptlon of amendments to any Protocol shall be

deflned In that Protocol.

[Declislons regarding funding princlples for the Governing Councl|,
or other budgetary matters of the Councll [or the
Secretarlat](z)' shall, subject to paragraph (1) above, be taken
by a quallified majorlity cohslstlng of that proportion of the
Cbntractlng Partles which together contribute at least three

fourths of the funding to meet the administrative costs of the
Councl!| [and the Secretariat](2) under Article 32 below].(3)

In al! other cases, unless a contrary Intentlon appears hereln,
decislions shall be taken by a three fourths majority vote of the
Contracting Partles present and voting at the meeting of the

Governlng Councl! at which such matters fall to be declded.

For the purposes of thls Article, "Contractlhg Partlies present and
voting" means Contracting Partles present and castlné an

affirmative or negative vote.

Subject to paragraph (4) above and paragraph (9) below each

Contracting Party shall have one vote.
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(8) With the exception of paragraph (4) above, no voting declslon shall

be valid unless It has posltive and expressed support of a majority
of all Contractling Partles.

(9) [For the purposes of thls Article a reglonal economlc Integration
organlisation shall, when voting, do so in the following manner:
(a) in votes concerning thls Agreement such organlsation shall have
a number of votes equal to the number of Its member States
. which are Partles'to thls Agreement;

(b) notwithstanding paragraph (3) above, In votes.concerning a
Protoco! such organisatlion shall have a number of votes equal

to the number of Its member States whlich are Pﬁrtles to that
Protocol].(4) '

In elther case such organisatlon shall not exerclse Its right to

vote If its member States exerclise theirs, and vice versa.

neral mments .

CDN asks how ﬁo deal with new and unlident!fled Protocols.

ifli mment

30.1: J replacing with "3/4 majority vote".
'30.2:  AUS wishes to delete.

30.3: _RUF reserved position on para (4).

-30.4:  EC reserved posltlon on para (9).
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ARTICLE 31

SECRETARIAT

The Secretarliat shall be composed of a Secretary Generdl and such

staff as the minimum consistent with efflclency.

The Secretéry General shall be appointed by the Governing Councll,

initially for a perlod of maximum 5 years.

In the performance of thelr duties under thils Agreement the .
Secrétary Generél and the staff shall be responsible to and report

to the Governing Council.

The Governing Council, acting by majority, shall take all declisions
necessary for the establishment and the functloning of the
Secretariat .lncludlng. the structure , staff levels and standard
terms of employment of officlals and employees. The Secretariat
shall carry out the functions assigned to It In thls Agreement or
In any Protdcol and any other assigned to It by the Governing
Councll!, and shall seek to the extent possible the éervlces of

competent International or other bodles.

THe Secretariat functlons will. be carried out on an Interlm basis
by a provisional Secretarlat until the entry Into force of this
Agreement pursuant to Article 39 and the appointment of a permanent

Secretariat under this Article.
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ARTICLE 32
FUNDING PRINCIPLES
(1) Each Contracting Party shall meet Its own costs of -representation
at meetings of the Governling Councll.

(2) Expense of meetings of the Governing Council shall be regarded as

an administrative cost of the Secretarlat.

(3) [The admlinistrative costs](1) of thé Secretariat shall be met by

the Contracting Parties by contributions payable In the proportion
speclifled |In Annex [B].

M L
Conslderation wlllihave to be glven to Secretarlat costs arlsing from

provislons In Protocols, and to the method of updating Annex [B].to
allow for changes In membershlp.

ifi mment

32.1: RUF reserved bosltlon until the structure and nature of

adminlistrative costs could be more closely defined.

I
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PART VIII
FINAL PROVISIONS
ARTICLE 33
[SIGNAfURE](1)

This Agreement shall be open for slignature by the States and reglonal

economic Integration organisations signatory to the Charter at [LIsbon]
from.[ ] to [ 1].

neral mment
J points out that further, careful study of Part VIl] would be
necessary from the legal point of view. |If the Basic Agreement and

other Protocols are legatlly Independent (from each other), the
provislons for conclusion, entry into force, amendments and withdrawal
should be made In each Protocol.

Il mment

33.1: A reserve.



- 113 -
ARTICLE 34
RATIFICATION, ACCEPTANCE OR APPROVAL
This Agreement and any Protocol shall be subject to ratification,
acceptance or approval by States and by reglonal economic Integration

organlsatlons. Instruments of ratiflication, acceptance or approval

shall- be deposlited with the Deposltary.
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ARTICLE 35

APPLICATION TO OVERSEAS TERRITORIES

(1) Any Contractling Party may at the time of signature, fatlflcatlon,_

(2)

(3D

acceptance, approval .or access]on declare that the Agpeement shall
extend to all the Territorles for the I[nternational retatlons of
which It |Is responsible, or to one or more bf them. Such
declarat]on shall take effect at the time the Agreement enters .Into
force for that Contracting Party.

Any 6ontractlng Party may at a later daie, by a declaration
addressed to the Deposlitary, extend the 'appllcatlon of thls
Agreement to other [Territory] speclf(ed in the declaration. In
respect of such [Terrltory] the Ag}eement shall enter Into force on

the ninetieth day followlng the receipt by the Depositary of such
declarat!lon. '

Any declaration made under the two preceding paragraphs may, In

respect of any I[Territory] specifled In such declaration, be

wlthdrawn by a notiflcatlion addresseg to the beposltary. The
withdrawal shall, 'subjJect to the applicablliity of Article 43(3),
become effective upon the explry of one year after the date of
recelpt of such notlficétlon by the Depositary.
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ARTICLE 36

ACCESSION

Thls Agreement and any Protocol shall with the agreement by consensus
of the Contracting Partles thereto, bs open for accesslon by Statés and
reglqnal economlc Integration orgénlsations which have signed the
Charter from the date(1) on which the Agreement or the Protocol
concerned Is closed for slgnature. The Instruments or accesélon shall
be deposited with the Deposltary.

mmen

36.1: J asks that thls date should be speclified.
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ARTICLE 37

AMENDMENT

Any Contracting Party may propose amendments to thls Agreement.

The text of any proposed amendﬁent to thls Agreement or to any
Protocol shail be communlcate& to the Contracting Partles by the
Secretarlat at least three months before the meeting at which 1t Is
proposqd for adoption. '

Amendhents to this Agreement whlch have been adopted by the
Contracting Partles shall be submitted by the Deposltary to all

Contracting Parties for ratification, approval or acceptance.

Ratification, approval or acceptance of amendments to _this
Agréement shall be notifled to the Deposltary . In writing.
Amendments adopted In accordance with thls Agreément shall enter
Into force between Parties hévlng accepted them on the ninetleth
day after the recelpt by the Deposlitary of notlflcation of thelr
ratification, approval or acceptance by at least three—fourths of
ihe Contracting Parties to thls Agreement. Thereafter the
amendments shall enter Into force for any other Party on the
ninetleth day after that Parfy deposits Its Instrument of

ratification, approval or acceptance of the amendments.(1)

Speclfli¢c comments

37.

1

GR suggests that conslderation be glven to the need for time

Iimits between slgnatdre and amendment.
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ARTICLE 38

ASSOCIATION AGREEMENTS

Where, In order to further the Implementation of the princlples of the
Charter or the provislions of this Agréement or any Protocol, It Is
consldered necessary or deslirable by the Governing Councl! referred to
In Article 29 to permit a State, Internatlonal organisatlon or regional
economlic Integration Qrganléatlon to assoclate Itself with th]s
Agreement:aﬁd any Protocol, an Assoclatlion Agreement shall be approved
by the Governing >COuncl|.. Such Assoclation Agreement shall set out
clearly the rights, responsibliities and lImitations of assoclate-

status for that State or organisation, It bélng agreed that differing

llmltatlons may be applicable to different States or organisations

depending upon the number of Protocols  with which.- the State or
organlsaflon wléhes to be assoclatéd, the nature of such Protocols and
the 1level of assoclatlion envisaged by the assbélatlng- State‘ or
organlsat16n and permitted by the Governing Councl!.
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ARTICLE 39

ENTRY INTO FORCE

(1) Thls Agreement shall enter Into force on the ninetieth day after

(2)

(3)

organlisation.

the date of deposit of the thlrtleth Instrument of fatlflcatlon,

acceptance, approval or accesslion thersto.

For each Party wHIcH_ratlfles, accepts or approves thls Agreement
or accedes_thereté after the deposit of the thirtieth Instrument of
ratlf}catlon, acceptance, approval or accesslon, It shall enter
lnto-force'on the ninetleth day aftér the date of deposit by such

Party of its Instrument of ratification, acceptance, approval or
accesslon.

For the purposes of péragraph (1) above, any Instrument deposited
by a regional economic Integratlon organisation shall not be

counted as additional to those &eposlted by member. States of such
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[ARTICLE 403(1)

PROVISIONAL APPL ICATION

A

The. slignatories agree to apply this Agreement and any amendments
thereto provlsldnally following slgnature, to the extent that such:
provislonal appllicatlon- s not Inconsistent wlth thelr natlonal Iaws

pending Its éntry'lnto force In accordance with Articles 37 or 39.

1fic comment

40.1: J, CDN reserve.
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[ARTICLE 413(1)

RESERVATIONS

No reservatlons may be made to thls Agreemént.

1f1 mments -

41.1:  AUS, RO, CDN reserve.
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[ARTICLE 4237(1)

TRANS I TIONAL ARRANGEMENTS

[It Is recognised that due to dlfferences in the way In whlich
Contracting.Partlies have managed the matters [the subject of this
Agreement]¢2) some Contracting Parties ([will](3) be unable to
comply with [all the]{4). provisions of this Agreement Immediately
upon entry Into force- thereof1(5)(8). [Therefore, a transitional
perlod of up to [ 1(7)(8) years may, sublect to approval by the
Governing Council, be invoked by [anyl(®) . contracting Party,
provlded that a Note setting out the provisions with which It
cannot fully comply [together with]l(10) a timetable for the
Implementation of measures to effect complete compllance |Is

deposlted wlith Its (Instrument of ratification, acceptance or

approval In accordance with Article 34 above](11)(12),

(2)

A Contracting Party which has invoked a transitional period shall -
notify the Secretariat

" (a) of - the Implementation of any .measures needed to effect

compllance;

(b) of the need for any revision to the !|ist of measures(13) for

which the transitional perlod has been invoked;

(c) of any application to the Governing Councl! to extend the

timetable for achleving compllance Inh respect of any particular
provision(14), ' '
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(3) The Secretariat shall clrculate to all Contracting Parties every

stx months(15) the Notes referred to In para (1) above [revised
as appropriate]{18) "to take account of any notification made
under sub-paragraphs (2)(a) and (b) above,and at the same _tlme
notify all Contracting Parties of any appllcations under
subparagraph (2) (c¢). '

The Governing Councl! shall review annually the progress by

(4)

Contracting Parties towards Implementation In accordance wlth
Article 29 (4), at the same time as It reviews progress under
Article 16 (6). It may take steps to assist Contracting Parties In
facllitating Implehentatlonf\Appllcatlons under subparagraph (2)(c¢)
above shall be subject to abproval by the Governing Councll.

Lf1 mments

42.1: J reserved Its position and noted that 1 f retalned,
transitional periods should be kept as short as pbsslble, and
that progress toward fulfliment of Charter commitments should
be regularly monltored and evaluated.

42.2: EC suggests replacing with:"to which thls Agreemént relates".

42.3: EC asks for substituting with "may".

42 .4: EC asks for substituting with “some".

42.5: CDN pointed out that flrst sentence quotes the Charter and
seems to be redundant. RUF arguss for retalning first sentence
in the Article. '

'42.6: EC requests for adding after- thereof:"due to their need to
adapt thelr economies to a market system".

42.7: RUF ralses possiblllfy of different durations of transltional

perlod for-different countries.
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42,

42.

42.

42.

42.

42.

42.

42.

42.

10:

11:

12:

13:

14:

15:

16:
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USA requests fllling In "one" year Instead of a blank square-

bracketed place.

EC suggests substlituting with “such".

-

EC- asks. for repiacing wlith:",the reasons for Its Inabllity to
comply and".

RO reserved position with regard to the conditlons requlired for
approval of a transltional perlod.

USA - asks fof adding a new sentence:"The Govérnlng Council| may .
dgclde, In actlng . on a request to Invoke transitional
arrangemeqts, to offer the Invbkfng Contracting Party revised
terms on the Implementatlion of measures needed: to achleve
compllance with this Agreement".

EC asks for Insertlng;“for the Implementation of prdvlslons".

EC suggests adding:",subject to the maximum perlod In paragraph

(1) above".
EC asks for Inserting:"revisions to".

EC suggests deletlion.
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ARTICLE 43

WITHDRAWAL

(1) At any time after five years from the date on which this Agreement
has entered Into force for a Contracting Party, that Party may

wlithdraw from thls Agreement by giving wrltten notiflcatlon to the
Deposltary.

(2) Any such withdrawal shall take effect upon expiry of one year after
the date of Its recelpt by the Depositary, or on such later -date as
may be speclifled In the notiflcation of the withdfawalf

(3) [The provisions of thls Agreement and any relevant Protocol shall
continue to apply to Investments made in the [Territory]l of a
Contracting Party as of the date when that Party‘s withdrawa! from

this Agreement takes effect for a period of twenty years from such
date] (1), '

(4) Any Contracting Party which withdraws from this Agreement shall be

conslidered as ajso having withdrawn from all Protocols to which It

Is Party.
ifi mment
43.1: N'suggests deleting para (3) polntlng out that If a country has

taken a step . of wlthdrawlng from the Charter system, that
country wlll not consider It of a great Importance to see to It

that }he provisions of -the BA and Protocols are adhered to
after the withdrawal.
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(d)

(e)
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ARTICLE 44

DEPOS I TARY

g

Government of the Republic of Portugal shall assume the

~functlions of deposltary of thls Agreement.

Deposltary shall Inform the Contracting Partles, In particular,

the signature of this Agreement, or Association Agreement and
the deposit of Instruments of ratificatlon, accepfanqe,

approval or accesslon In accordance with Articles 34 and 36;

the date on which the ‘Agreement, or Assoclatlon Agreement wil |

come Into force In accordance wlth Article 39;
notiflication of withdrawal made In accordance with Article 43;

amendments adopted wlth respect to the. Agreement, or
Association Agreement, thelr acceptance by the Contracting
Parties thereto and their date of entry Into: force In

accordance wlth Article 37;

any other —-declaratlon or notiflcation concerning this

Agreement.
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ARTICLE 45
AUTHENT IC TEXTS
The orliginal of this Agreement of which the Engilsh, French, German,
ltalian, Russian and Spanlsh(1) texts are equally authentic, shall be

deposited with [the Secretqry—General of the Unlted Natlons].

In wltness whereof -the undersigned, being duly authorised to that
effect, have signed this Agreement.

Done‘at [. ] dn the [ ] qay of [ ].

Speclific comments

45.1: J wishes to add Japanese language as the seventh language for
the authentlc text or, If not accepted, to Ilmlt the number to

two or three (English, French and Russlan).



